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IIILARY TERM, 

26 Geo. II. 1 753* " 



Stevens, of thfe Demife of Wife, vtr/us Tyrell. C B. 

IN art ejectment of copyhold lands this cafe was refenred at Acoftottfoff 
the aflizes for the opinion of the court, which ftates# Thjit • '«»« ««- 
JL JehningSf being feifed in fee accordirig to the cuftom of the ^l^A^l^Jf 
manor of the copyhold lands in qucdion, died, and the fame coryhoid 
dcfcendcd to his heir at law Frances the wife of JVilliam Geary^ lands with- 
fubjeS to J'Jennmgs's widow Henrietta's eftate ; that Frances ^nVof her 
tbc wife of /ri//Mm Gif/iry was admitted, and being folely exa* hufl}aQdia 
mined, furrendered the premifcs to the ufe of heifelf for life, ^<*- 
remainder to Henry Wife in fee; and that JVilliam Geary her 
hufband then living did not join with her, that henry JFi/e was 
admitted to remainder iti fee, that William Geary died in 1739, 
and Henrietta the widow is alfo dead ; and that there is a cufiom 
in this manor that a feme covert feifed in fee of copyUnci lands 
may difpofe of her eftatd without her huiljand's joining. A . 
VerdiA was taken for the plaintiff, who claims.under the foie 
furrfender of France^ the feme covert, which is void if the cuitoiA 
be not a good olic. 

After feveral arguments, the whole court were clearly of opi- 
nion that this was a bad cuftom ; and Willej Lord C. J. in giv- 
ing the judgment of the court faid, that Juilice Burnett (wha 
was now lately dead) was of the fame opinion. 

It 18 not ftated whether the feme covert by the cuftom was to 
be folely aiid fccretly exarriined, thouj|;h in faft Ihc was fo ; nor 
is it dated that the hufband by the cuitorri was to confent though 
he did not join, and therefore it muft be taken for granted he 
did not confent. 

In fupport of the cuftom Was cited 7, Danv. Ahr. 430. pU 10. 
where it is faid that it is a good cuftom in a copyhold manor, 
that a feme covert, vjith vr withmt the confent of her huft)a^d9 
may devifc her copyhold lands toiler bufbandi or whom (he 

VOL. II« B pleafcs I 



2 Hilary Term, 26.Geo.lL 1753. 

pleafes ; but this is not rightly abridged, and (hews what littte 

credit ought to be given to abridgments. The cafe abridged is 

anonymous in -Afwr 123.^/. 2 8. and the cullom there found 

on a fpecial verdi£l is, that a feme covert with the affent of her 

hufband may dcvifc her copyhold lands to her hufband or any 

Dyer 363. b. other, which the court thought wns not an unreafonable cuf- 

Davi> 30. torn -, but that is not the prefcnt cafe, which mud be taken to be 

5®* **• - without the affent of the hulband, 

3 Leon. 81. It was faid, that if a feme covert levies a fine it (hall bind 

^*^* her and her heirs, if the hufbind does not enter and avoid the 

cftate of the conufec, becaufe (he was examined, and had power 

v/ /in^ /A^^ over the land, 1 o Rep. 43. a. But the reafon given in Hob, 225. 

// ' _j^ is* that flje is ellopped to fiy fiie was covert; and a fine levied 

yv/ir/>^ jjy ^ feme covert of freehold lands was compared to a furrender 

"^ y*-*^ , iJ by her in fee of copyhold lands entailed, whereof no fine can 

H'^^^ ^"^ \. be levied, and whicn would bar the iffiie ; and this at fiift 

p^; z*-*"*^-^^^^ "deemed to have fome weight with the court ; but at length they 

refolved that this cudom cannot be fuppo(ed to have had any 

reafonable commencement, that it is contrary to law and the 

policy of the nation, and tends to make wives independent of 

their hu(bands ; that no tolerable reafon was given at the bar 

for this cuftom. And the verdidt was fet afide, and judgment 

giTcn for defendant, the heir at law of Frances the wife of 

William Geary. 



Watfon Demandant et Lockley Tenant. C. B. 



Rccovoy 



THE writ of feifin upon a common recovery was tufted fc^ 
the return cundo die Junii anno 1 3 Georgiiy return nblc tres Trin, The 

«f the writ return made by the (herifF was thus, " Virtute ijlius brevis ntihi 
•ficifia* «t dirfffi duodecimo die Junii anno infreifcriptty habere feci infra^ 
** nominato JV^illie/mo Ivatfon plenariamjeiftnam dcacrts infrafcriptis 
•* cum pertineniiis prout inierius mihi pracipitur Johannes Lock 
«* miles y iSf Willie imus Ogborne miles ^ vicecomes Midaiefexiit^ 
Now the words anno infrafcripto refer ,to the teftc of the writ, 
which was in the 13th year of K. Geo. i., but the 12th of June 
was in the (irft yoar of bis prefect Majedy \ fo the courf, upon 
reading the writ and the return, ordered the year to be amended 
as a mifprifion qf the clerk without any rule to (hew caufe. 
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EAStER TERM, 

26 Gfo, II. 1753. 



"^^^^ 



oberts v^r/us Pierfon. C B. 

THE plaintifF, who is a married woman, entered into a bond A jucfgmcot 
as fecurity for the defendant for 100 A; and by way of ^fj^""^ 
counter-fecurityj the defendant executed a bond and warrant of »«« ii void, 
attorney to confefs judgment to her* She having been obliged »"<* fo «*>« 
to pay 50/. for the defendant, has entered up the judgment **°°^* 
upon the warrant of attorney, and taken out execution there- 
upon. It was now moved to fet the judgment afide, and to have 
the money paid into the hands of the flicriff reftorcd to the de- 
fendant. 

Per curifltn'^K judgment at the fuit of a ferae covert is void, 
and fo is her bond ; and the money (he paid for the defendant 
was her hufband's, and he may fue tor it ; fo the judgment muft 
be fet afide, and the money in the ilicriiF's hands rcftprcd. 

Whereupon the parties compromifed the matter, and a rule 
was entered into by coufent that no a£lion Hiould be brought on 
cither fide. 

Scott verfus Dixon & al. C. B« 

ACTION of aflTault and f life imprifonment. The defendant Aflault and 
^^ pleads Not guilty as to all the trefpafs in the declaration impriton- 
cxcept the aflault, imprifonment, and detaining the plaintiff in ^°|j,tt|^J?f 
prifon ; and as to that he pleads, that Dinah Scott fucd out of tifici uixkr 
this court a writ of capias ad refpondenditm^ direfted to the (heriff '• C3pi»« «a 
of Cumberland to take Jonathan Scott (the now plaintiff) to anfwer ^'j^'^p,^'^, 
X)snab Scott in a plea of trefpafs, and alfo of a plea of trefpafs tiff replies 
upon the cafe upon promifes, te'r., which writ was delivered to ^^^ defcnd- 
the (heriff, who made a warrant thereupon to two of the defend- h"mfr^^!h« 
ants James and William Scotty and the other defcndvmt Dixon arreif and 
(who is the keeper of the jcounty gaol) affifted, which is the «'»erw4rds 
JTame aiTiult and imprifonment Complained of. wTpr-yi"'* 

judgiren*, brcanfe the defendant has acknowledged the Crcfpalt ; this ii oaoght, and the plaintiff ought 
SO have made a new a^sQinanc. 

Bi The 



4 Easter Term, ^6 Gao^ II. 1753. 

The plaintiff replies, and admits the procefs iflued to the (heiiff 
of Cumberland^ and that he made a warrant thereupon direfled to 
two of the defendants, who arreded the phintiff thereby, and 
delivered him to the other defendant Dixon the gaoler, who re- 
leafed him from the arred, and permitted him to go at large cot 
of his cuftody, and that afterwards the defendants took him 
' again} wherefore, as the defendants have acknowkdged the 
faid afTauIt and impnfonment, he prays judgment and his 
damages*, defendant demurs generally, and plaintiff joins in 
demurrer. 

It was objf fled for the defendants, that the replication was 
bad, becaufe it does not confefs and avoid, nor traverfe the ma- 
terial fafts in the defenc*ant's pica, which is a complete juftifica- 
tion of the aHauH and imprisonment in the declaration, which 
fafls are all. admitted, and none of them denied or avoided ; and 
it there were two afluults and imprifonmcnt, the plaintiff ought 
to have made a new affignment ; as in trefp'afs where the defend- 
ant jufliifies under a licence for the putting in of his cattle into 
the plaintiff's clofe, the plaintiff may come and reply, that it is 
very true \ did licence you at the time you fay, but you put in 
your cattle at another time without my leave, which muft be 
anfwered by a j unification, or Not guilty : fo in the cafe of a 
way. 

For the plaintif it was faid> that the replication was well 
chough, and the defendant might have denied that he permitted 
the plaintiff to go at large after the arrefl, and a new affignment 
is not neceffary ; but if it is, it ought to have been fhewn for 
fpecial caufe of demurrer. 

In reply for the defendant it w^s faid, if he had taken iffuc 
qpon the latter part of the replication, it would have been a 
departure. 

Curia — The defendant's pica is a complete anfwer to^ and juf* 
tification of, the trefpafs, affault, and imprifonment laid in t.Ke 
declarntion, which the plaintiff has admitted to be true : now if 
there was any affaulc and imprifonment beiides tliat which is 
juftificd, the plaintiff ought to have fet it forth by way of new 
affignment \ but inilead of doing fo, he has only faid that the 
defendant Dixon the gaoler difcharged him from the arreft, and 
the defendants afterwards took him ; wherefore inafmuch as the 
faid defendant has acknowledged the faid trefpafs^he prays judg« 
i^ent and his damages. Now it is mod plain the trefpafs acknow- 
Cro. Car. Icdged is the trefpafs in the declaration, which has been fuUr 
atS. ^ ji^ftified by the plea ; and therefore it is abfard for the plaintiff 
to prayjudgment of the trefpafs acknowledged, feeing thedefend- 
ant has confeffed, and avoided iu And they inclined to give 

judgment 



Easter Term, 26 Geo. M. 1753. 5 

' judgment for the defendant, becaufe they thought the replication 
was naught for want of a novel aflignment. Sed aijournaiur. 

Serjeant Poole for the defendant, Serjeant Wynno for the 
plalatiflF. 

Adams verfus Freeman. B. R. 

A SSAULT and imprifonment. Defendant juftifies under a impnioa* 
•*^ capias ifTued out of a bafe court in an a£lion of debt, and »enfi ^ 
(hews that a plaint was levied, tsf taliter proceffum fuit that a ^Jw^oi* 
capias \^MCi\i Isfc. PlaintiflF demurs; and it Was objeAed, that a capias 1» 
the plea was naught, becaufe it does not appear that any fummons ^«btinab^ 
iffucd before the capias. Sed per totam curiam^ tatiter procejfum ^Ifftewlng 
fmt that a capias iffued is well enough, and we will fuppofe every any fum- 
thing regular below. Judgment for die defendant. «»*"*» ^^^ 

Ante, Monay aod Wiifoiu 



D' 



Cooke & al. verfus Pettit. C. E* 

I EBT upon a bond brought by the plaintiffs as churchwardens DeVt upon • 
of the parifti of ^. The defendant craves our of the bond, ^^^ ^-^ 
and fcts out th^ condition, which is, that if he keeps the pariOi h^JIf, 
harmlefs, and maintain a certain badard child, then the obligation from keep- 
to be void, otherwife to remain in force ; and then pleads non »»« J **^'* 
damnificatus. The plaintiffs reply, that the defendant did not jjoli damnU 
provide for and maintain the child from fuch a day till fuch a 6catut. Re« 
day, and that the parifh have been obliged to pay 5 /. to main- ^'"^ijT* 
tain the child during that time; and this they are ready to verify 5 ^^^\\. ta 
wherefore they pray judgment. Rejoinder, that the defendant ke«p the 
provided for the child during that time ; and iflue thereupon, J^^lf /'JJJj 
which Was found for the plaintifl^* And in arreft of judgment to fuch a 
it was obje£led for the defendant, that it does not appear upon time. Re« 
the record that the child was born in the parifli of A,^ and there- ^^^JSint*** 
fore the parifh is not chargeable, and could not be damnified \ ' amuinei 
and cited 2 SaumL 80. Richards is^ al. v. Hodges^ where it ap- it Tur that 
pears on the record in that cafe, that the baitard child was bom ^^'i^^ 
in the parifli: and it was faid, that orders of baftardy are fre- forpUintUF. 
quently quaihed in B. R., when they do not ftate that the child Objeaed, it 
was born ia the parifli. ^^*^ 

* chili wat 

To this it was anfwered, that it appears upon the record that the **TJ.'" J*** 
plaintiflFs are churchwardens of the parifli of ^., and the court ^^^j^ 
vrill intend that it was proved at the trial that the baftard child 
was bom in the parifli of A. And of that opinion was Juilice 
Gundrj, (only in court^} and gave judgment for the plaintiffs. 

B 3 Thca 



6 ' Easter Term, 86 Gif(7. 11. 1753. 

C»nn6t be Then It was moved that it might be referred to the prothc^ 
refcifed 10 • notary to adjult how much the parifh was damnified, the penalty 
KoSU^mt^h ^f ^^^ ^°°^ being 200 /. But per (J. Gundry) curiam^^This is 
<he paridi is DOt a cafe within ihe^at. 3 to* 5 ^nn. and we cannot hinder the 
damiiificd. plaintiffs from taking out execution for the penalty. 

Serjeant Pccl^ for the plaintiffs, Serjeant Jgar for the defend* 
ants. 



Boughton verfus Chaffey & al. C. R 

Bail»pr«c* /^URLi^Wc have determined over and over again, that the 
. ' ^ plaintiff may except to the bail above, though they are the 

fame perfons that became bound to the flieriff for the defend-i 
ant's appearance ; and that the defendant cannot move to (lay 
proceedings on the bail-bond, before he has put in, and judificd 
pail in the original adlion. * 



TRINITY TERM, 

26 & 2 J Ceo. II. 1753. 



Goodtitle, of the Demife- of Pearfon, vcr/us Otway, 

C. B. 

T>tv\ttM TN eje£^ment. The cafe was, teftator being feifed in fee of 
^ for life, X the iands in queftion, gave and devifed the fame by his wil{ 
iMTtfliv^alwl *^ '^i^^ Pear/on ( who was his heir at latw) for and during her 
if Oie hM Ao life, to be enjoyed by her without molekation, and after her death 
l^^j^gKT to her lawful iffue, and if fhe (hall have no iffue, that (lie (liaH 
i Sn^^u ^^^^ power to difpofe thereof at her will and pleafure : the tella^i 
ter f^ie4 tor died, and jl^nes Pear/on entered : that fhe was the teftator'^ 
^"^**^ heir at law, and married the defendant Otway, and during her co^ 
gcncrof if- vcrture made her will, and devifed the premifes to her hufband 
fue nevtr Nichoios Otmjay for his life, if he continued fingle and a widower | 
'*r^^ if not, over, and died without iffMe^ 



Trinity Term, 26 & 27 Gro. II. iys$. 7 

The Icflbr of the plaintiff claims as heir at law to jtgnes, dnd 
defendant claims under her will : the qvcftion therefore is. Whe- 
ther jtgfies had an eftate in fee either as heir at law, or by the 
will, or had only a power or authority to difpofe or appoint ? If 
fhe had an eftate in fee, flie could not make a will during her 
coverture ; if (he had only an authority, (he might execute it 
while covert, was admitted on all hands. 

After argument at the bar, the whole court was clearly of ^^^' T>tnCt 
opinion that Agnes had an eftate in fee-(imple by the will, as the ? r^i. Abr. 
contin y;ent remainder to the iflu e'liever vefted : that the teftator 834. 
by giving her power to diipole thereof at her will and pleafurc, » KoU. Abr. 
in cafe'(he had no iflue, has given her a fee-iimple, according to * 
what is faid by Serjeant ShuliUworih in i Leon, 283. where the //^/^•^ /^*<^ 
words are the fame as here. But fuppo(ing thefe words did not ^^^ ' ^^^ 
carry a fec-(imple, yet as (he was heir at hw, the fee defcended 
to her upon the death of the teftator^ and (he having uo ifTue, it 
was never out of her. 

Againft this opinion was cited 3 Leon. 71. where the like de- Latch 9. 
vife was only held to be an eftate for life, with authority to difpofe ■ 1* 
of the reverfion ; but the court faid that cafe was not law, and \l^*^^^'°^ 
tliat the cafe In i Leon'. 283. was determined after that in i Mod. 189. 
3 Leon. 71. ^hV'®** 

* • . ■. '♦ 

The word ijfue in a will is always a word of limitation, and 
makes an eftate-tail ; and fo does the word children^ if there ar^ 
non^ in being at the time of the devife, and is a word of limit- 
ation 1 but if there are children in exi(tence^ then it is a word 
of purchafe. 

Gundry J. faid, Agnes too k an eft ate- tajLapd a fee upon con-, 
tingency by the will, apd^ Kid a feiK by defccnt ; King v. Melliiig^ 
2 Lev. 58. in point \ and Shanv v. Weigh carried it much farthcr% 
2 Stra. 798, Judgment for the plaintiff. 

'. Thruftout vcrfus Bed well. C R 

THE leffor of the plaintiff died before the commiflion-daf of Lem»rof dbe 

the aflSzes ; the caufe was called on, and the plaintiff was Pij||l''t^ 

nonfuited, becaufe the defendant did not confefs leafe, entry, and aflj»et,^an<i 

oufter ; abd now it was droved on behalf of the executor of the the pi Jintiff^ 

plaintiff's leffor,' that the fuit did not abate by the Icffor's death }^"^„"Jj"^'^^ 

after iffue joined and before the trial; and that the prothonotary Effing, S^"." 

xnighttax and jallow the executor his cofts upon the common Theexecu^^ 

•«,af«t tale. -' - ^^^ 

bare m coSt tittd oa the coomw laltK 

B4 Oa 



T^iKiTV Term, i6 & 27 Gm>. II. i75'j. 

On the other Gde it W38.1nrifted, that die executor is notTn* 
litled to cods upon the rule, it being merely perfonal ^ and if 
there had been a verdi£k for the defendant he could have had 
00 cods i and there can ^o jpo attachment againft an executor 
/or non-payment of coils in this cafe, nor Mrill any a£lion lie for 
cods in this cafe on either fide \ and of that opinion was the 
^ourt. 



MICHAELMAS TERM, 

iy Geo. II. 1753. 



Departurt. 

New muter 
nay be re- 
joined by the 
tfefen^nt to 
explain vr 
fortify his 






Long vcffus JackfoD, C. B. 

DEBT upon a bond : the defendant craves oyrj and fets out 
the condition, That whereas A. B, had put himfelf appren- 
tice to the plaintiff: Now the condition of this obligation is fuch, 
that if the faid A. B. (hall not run away or depart from his faid 
mafler during the time of his apprenticdhip, then this obligation 
to be void, otherwife to r main in full force ; and, avers that 
A, B. did not run away or depart from the pi unfiflF during the 
term of his apprenticeihip. The plaintiff replies^ that A.B* put 
'himfeif apprentice with the phintiff^ to fcrve him as fuch from 
fuch a day for the term of feveq years, and ail^gns for a breach 
that A. B departed from his fervice ^rfore the «od of the faid 
term of fcven years. The defendant rej*>in?i, that the agreement 
between the plaintiflT, dtfendant, and A. B.s was, that A. B. 
fliould fervc the plaintiff only for the term of five years, and con^ 
eludes with an averment. The plaintiff demurs, and affigns for 
caufe, that the matter in the defendant's rejoinder is, a dcpartui^ 
from ^is plea. 

Upon the argument it was obiciied for the plaintiff, i/7. That 
Itcre is t departure % and, iJ/y^ That the rejoinder ought to have 
concludisd to the country. 

For the defendant it was faid, as to the firft objcAion, Thart 
akhougfa ft be tmc in debt upon ^ bond where the defendant 



Michaelmas T£«.m, 27 Ge$. II« i753« 

E leads conditions performed, the plaintifF replies and afligns a 
reach, and the defendant rejoins new matter in fxcufe^ that this 
18 a departure ; yet it is as true that the defimdant may introduce 
new matter in explanation or formication of his bar, an J it Mrill be 
no departure : and tins is the prefent cafe \ Cot it does not appenir 
by the conation fet out, or upon tlie defendant's plea, for hotr 
lorn the term Was to be ; and this rejoinder is only an txflumh^ 
ikn orfortificatiTn of the bar^ and aot new matter of fMctifo. 

As t3 the feoond obje£ltoii, it was anfwercd for the defencfam^ 
that the plaintiff in his replication difciofes new matter, that the 
term was for f<fven years ; he might have replied to the country 
that A. B. departed during the term, and then that would have 
come before the jury whether the term was for fcven years; 
but not having done fo, but introduced new matter which did 
not appear before^ the defendant has fully anfwered that new 
tnatter, ;ind concluded rightly with an averment; and cited 
y^re v. Smitb^ i Fen. lar. 2 Lev 5, & C as diredly in the 
point to this objodion ; the defendant had no occafion to di£« 
clofe in his plea th it the term was for five years, as no mention 
was made thereof ^n the condition of tlie bond The court over* 
ruled both the objedians, and gave judgment for the defendant, 
Serjeant Agar for the plaintiflFy Serjeant Peole for the defpadaui* 



Julian wr/ks Shobrooke. CI B« 

CTION upon a bill of exchange brought by the payee againft A candn 
the acceptori who only accepted it in a conditional manner; ^•*** •^ - 

rs. upon account of the Atp Thetis when in ca(h for tite faid ^^h^cs- 
ireflers cargo \ «tTd the plaintiff avers in his declaration that at cluiDge » 
the day when the bill became payable the defendant was in cafli ^**^AJ2[*^ 
for the faid (hip's cargo. Upon non affum^t there was a vcrdifl !^£m. 
for the plaintiff; and now Serjeant Agar in arreft of judgment 
obje£led that the defendant was not liable by this conditional 
acceptance. Bed per curiam — The obje£iion was over ruled ; 
and they faid there is a difference between this fort of acceptance 
when the bill is drawn upon the perfon, and where it is drawn 
upon goods ; and it is now fettled that a parol acceptance of a 
bill of exchange is fuQcieut to (luirge the apceptor, z Stra. 

IQC9. Il^^f 



IQ Michaelmas Term, 27^^0.11. 1753. 



Anonymous. C. B. 

^'bond^bS T^^''^ ^P®** ^honAy nil dehetf and a general demurrer : it was 
oa a gsneiii ' infiftcd by Scrjcant Dre^ for the defendant, that nil debet 
^muner. to a bond was good upon a general demurrer, and was only a 
jeofail and matter of form ; that after a verdi£t it would make 
a final end between the parties, let the verdift be which way it 
.will. Sed per curiam^t li nought upon a general demurrer, 
though perhaps it might be hefped after a verdi£t. Judgment 
for the plaintiiF. 

'^ Bell ver/iis Simpfon. C. B. 

Att awv4 .T\£BT upon an award, whereby it was awarded that Simp/on 
*wrfi6L^ ibould pay BcU 22/., and that they fliould give mutual re- 

Icafes .of all adions and demands until the date of the faid recited 
bond of arbitration.- In arreft of judgment after a verdi^i it was 
objeded by Serjeant Ppole for the defendant, that it does not 
appear in the declaration, or in any part of this record, that there 
ever was any bond of arbitration,* fo that it is impaffibie to fay 
till what time this award makes an end of matters in difference 
between the t>arties, and for any thing that appears this might 
be a parol ftibmifliou. Curia -^The defendant has pleaded.no 
award \ the plaintiff has replied, and afligned a breach for non- 
payment of the money i this might have perhaps been a good 
obje£iron at the trial, but after a verdi£l we will fuppofe that the 
arbitration bond was (hewn at the trial, and was agreeable to 
the releafe \ fo there mud be judgment for the pbintiff^ Scr« 
jeant JFilUs for the plaintiff. 
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HILARY TERM, 

37 Geo. II. 1754, 



D' 



Everall v^ffus Mafon, a Prifoner. C. B. 

^EBT upon a judgment : the defendant appeared by attor- ifa prifdntr 
.J_^ ney an4 pleaded nuJ tie/ record, and iflue thereupon quod appear* *«n 
^betur tali fecordum; the plaintifF figned judgment for non- 2^*^"^^^^ 
payment of the liTue *, and now it was moved to fet it aGde, for p«y for the 
that a prifoner is not obliged to pay for the iflue-book; but by iff-cjotiisf 
all the fecondarics then in court it was reported that the prac- ]l*^a^*Jl 
tice is, where 3 prifoner appears by an attorney he (hall pay 4icoraey, 
for the iflue, or judgment may be figned ; oth.crwifc it is where 
he appears in perfon. Curia — \l this had been an iflu^ to the 
country we would have fet afide the judgment upon paying the 
cods of the motion^ and for the iflue \ for we will not let final 
judgment go where the merits have not been tried, and where 
the plaintiflT cannot fuffer any ihconvpnience by any affected 
delay, and here he h.)S the defendant's body in prifon ; but as 
this is debt upon a judgment, there is no doubt but there is fuch 
a judgment; fo there i^ nothing pf merit$ to be triedj and 
the judgment mud (land. 

Simmons, Vicar of Kendall, verfus Langhorne. C. B, 

T^EBT upon a bond : the defendant craves oyer thereof, and Debt on 
-■^ fets out the condition : Whereas the inhabitants of ^elfide ^ondioCrje 
have threatened to fue Simmons for nominating William Lang^ from «*- 
borne to be curate of Selfide chapel in the parifh of Kendall : Now pencei by 
the condition of this obligation is fuch, th^t if the above-bounden «*^'"»«^ 
fFilliam Langhorne (hall fave harmlefs and indemnified the faid "oT'cSracv, 
yTwmas Simmons from all damages, expences, and fums of money, or f omfuiu 
which the faid Thomas Simmons or his executors (hall be obliged ^^ '"J?" 
to pay by rcafon of the faid Thomas Simmons's making fuch no- Noa dimni. 
inination, or (hall fave him harmlefs and indemnified from all Meatus ; 
fuits, iffc. by reafon thereof, or, ^c. then this obligation to be P'*'""^';f 

* ^ P''**» •nd 

^fligns for breach that he was obliged ro pay fuch a fuixi by reafon of fuch aomioation, but does not 
f»] bow Ik wtt o)»li|ed 3 aad well enot^hi 

void. 



IS Hilary Tirm, 2y Geo. II. 1754. 

void, otherwife, ts^c. and pleads non damnificatus : the plaintiff 
repliesy and afligns for breach that he was obliged to pay and 
did pay fo much money by reafon of fuch nomination of Thomas 
Langhome to the faid curacy of 8clfidc : the defendant demurs 
generally, and the plaintiff joins in demurrer. 

It was objcftcd by Serjeant Poole for the defendant, that the 
replication is not ifluable ; that the breach afligned is ill, bccaufe 
the plaintiff only fays he has been obliged to pay, and did pay 
fo much money by reafon of fuch nomination of Langhorne to 
the curacy, but does not fay how he nvas obliged to pay it^ whether 
by fuit, or how, and the condition is to fave him harmlefs 
from fuits; and cited Cr^. Car. 363. Bro* tit. Conditiony pL 36. 
a Bulf. 11^. Reeve y. Harris, 2 Vent. 261. Lutw. 470, 
X Brown^s Ettt. I94. TomforCs Ent. 145. Winch. Ent. 271. 375, 
2 Sound. 8 1. I Saund. 1x4. 

On the other fide it was anfwercd by Serjeant Draper^ that 
Cnce all the cafes cited the ^at, 4^5 J^nn. for amendment of 
the law was made, and if the breach be ill affigned, it i^ only in 
form not in fub/lance, and this is upon a general demurrer; but 
he infifted the breach was well adigned and iffuable ; for where 
the condition is in the disjundive, as it is here, if any one breach 
be afligned, that is fufi^cient ; and here it is affigned in the verf 
words of the condition. That the plaintiff was obliged to pay and 
did pay fo much money by reafon of fuch nomination of Lang.^ 
home to the curacy ; and there is no occafion to fay how he was 
obliged to pay it, whether by fuit in Qiancery, (which was the 
truth,) or how otherwife. 

Curia — ^The objeGion ought not to prevail, for this is only 
matter of fomij but if it was matter of fub/lancey the breach is 
well enough affigned and iffuable, and it might be tried by the 
country whether the plaintiff has been damaged by reafon of 
the nomination to the curacy. Judgment for the plaintiff per 
tot. cur* 

In Hilary vacation Mr. Juftice Gundrj died upon the weftem 
circuit, and Lord Chief Juilice Lee died at Landan about th% 
fame time. 
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EASTER TERM, 

ay Geo. II. 1754. 



THIS term began upon the <firft day of May : upon the fe- 
cond of May, Sir Dudley Ryder, knt. the i^ttorney-Gene- 
sal, and .the honourable Henry Bathurji efq. were called to the 
degree of ferjeants at law, and the fame day kept their fcaft in 
LincoMs Inn hall ; the former was appointed Lord Chief Juftice 
of the King's Bench, and the latter a Juilice of the Common 
Pleasy and took their places in the refpedive courts on Monday ^ 
May 6^ 1754. 

Roc, of the Demife of Jeffereys & al. ver/us Hen. 
Hicks Mil. & al. C. B. 

. inion 
P JECTMENT : rcrdift for the phintifF fubjea to the op ^ . ^ nirren^er 
*^ of the court upon this cafe : Jofeph J^jf^rreys being feifc *" to one who ft 
fee of Ac copyhold lands in queftion, (which he held of the ma"^^ TlJ'^^td^ 
of Hsgweli, whereof the defendant Sir H. Hicks is lord,) by h^s ^^^^l^^y^^ 
will, dated in 08ober 1746, devifcd the fame in fee to EtTUibe^^ fore admit- 
Jffertysj and furrendered the fame to the ufe of his will ; that {*"3^*j^'^* 
upon the 19th of March 1752, Elizabeth Jeffereys was tried and forfeited u> 
convided for the murder of the teftator, and was afterwards «he loH, but 
langed \ that the teftator died feifed, and Eliz. Jepreys was fhl'^"-,^^ 
nerer admitted tenant, nor ever did any a6t to fliew (he tKefuttca- 
was the lord's tenant ; that Sir H* Hicks never entered, but the ^crot 
homage prefented the attainder of Eliz. Jeffereys, ^ and the pre- 
mifes in queftion haye been granted to the defendants, as being 
forfeited to the lord by the attainder. The leflbrs of the plaintiff 
daim one as heir at law to the devifor, and the other as heir of 
JE/ffS. Jeffereys, and the defendants as lord of the manor and 
parchafoTS under him. Three queftions were made upon this 
<;afe, \ft. Whether the lands were forfeited to the lord ? 2rf/)r, 
Whether the furrender to the ufe of Eliz. Jffe^eys did not prc- 
Tcnt the dcfcent to the teftator's heir at law i and, 3 J/jj, Whether 
the attainder did not hinder the defcent to her heir ? 

ISat upon the ;irgument, the three queftions were reduced to 
one, to wit. Whether Mifs Jff^reys by the will and furrender 
had (iich eiftafee or interel^ in. the premifcs as (he could forfeit to 

tha 
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' ihc lord of the manor ? for if (he had not, cither the heir of tli^ 

devifor^ or the heir of Mifs Jeffereysy will have title. 

It was argued' by Serjeant Willcf for the plaintifF, that th^ 
heir at law of the devifor had titl^, arid that nothinj^' was ever iii 
Mifs J^ireysy and that by the furrender alone without admif« 
fion (he never was tenant to the lord cither in law or in deed | 
and that before admiflion a purchafor of cbpyhqld lands cannot 
bring an ejetlment for them, as an heir who is by defcent may 
do ; and the reafon is, becaufe the admiflion of the ancedor is^ 
in law, confidered as the admiflion of the heir to many purpofes; 
but the admiflion of the furrcnderor is not the admiflion of the 
furrcnderce, and the furrenderee cannot do ^ny legal a£l bcfortf 
admiflicn ; there never was any privity between Mifs Jrff^reys 
and the lord, (he never had any efiate in the lands^ and it is 
abfurd to fay (he forfeited what (he never had i the cftatc de- 
fcended to the dcvifor's htir, who, in fuppofiticn of law, was 
the tenant to the lord immediately upon the death of the devifon 
Cro* El. 349. Telv, 144, 145. 2 BulJ}. Foord v. Ho/kins. 
Thcfe cafes prove that the furrenderee has neither jus in re not 
ad rem before his admittance. 

For the defendants it was admitted by Serjeant Primes that i^ 
Mifs Jfffereys had nothing in her, neither Jt/s in re nor ad rem^ 
file certainly could forfeit nothing. But he infilled that upon 
the death'bf her uncle the devifor, and before her attainder, ihe 
had a capacity to take under the will and furrender,' and had a 
right to be admitted tenant, although (he would have forfeited 
upon being conviGed ; for a perfon may have a capacity to take^ 
though not to hold, i Injl. 2. a, b. and a perfon incapable to 
take for himfelf (hall be capable and prefumed to take for the 
benefit of th^ crown, fo may Mifs Jeffereys be prefumed to take 
for the benefit of the lord. 

But it IS objected flie was never admitted, and (he could not be 
tenant without it. In anfwer to this, (he certainly had a right 
from the' inflant the devifor died, and -after admittance could 
recover the profits and rent from tho time of his death ; and to 
fay the heir (hall have the profits until the devifee (hall be ad- 
mitted is very ftrangc. Mifs Jeffereys certainly h id jus ad tem^ 
for upon the will and furrender the lord was bound to admit her 
upon that title. 

Suppofe a furrender be made to the ufe of J. S., and the lord 
receives the furrender, but refufes to hold a court to admit jf, S.^ 
and inflead thereof enters and takes the profits, the furrenderee 
J. S. (hall upon this title maintain an ejcdment againft; the lord 
without any admittance, for th« lord (ball not take advantage of 
bis own wrong; this could not be if there was no title in a 
furrenderee before admittance (this was faid arguendo^ and l' 
beard xio cafe' cited to fupp'ort k > idso p^are). 

Upon 
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T7)>on die d«ith of the devifor before the attainder, the heir 
at law conld not have maintained an ejedment, unlefs Mifs 
Jrfftrep in the Lords' Court had firft refufed to accept, and be 
adaiitted tenant. 

Btmefordy* Pachtngton^ 1 Leon. i. he cited as a cafe in point; 
where the grandfather of the plaintiff died feifed in fee of a 
copyhold, learing a. widow who was admitted to her free-bench * 
of the whole by the cuftom, and a fon A.y who in his mother's . 
life was convi£led of felony ; and this was held to be a forfeiture, 
though A. was never admitted, and though the lord could not 
feife during the widow's life. 

. CtffTfl— The 'finglc queftion is. Whether if a man furrcnders 
a copyhold to one who is attainted and hanged before admit- 
tance, the lands fliall be forfeited to the lord ? 

Mifs J^ereys never entered, never was admitted, nor ever did 
any z€t to fliew (he was tenant ; and a furrender and admittance 
make but one conveyance, fo how could the r^ght heir lofe the 
eftate ? 

It is (aid for the defendant, it is otherwife in the cafe of the 
heir who is in by defcent, and that he can bring an eje£lment 
before admittance. This is very true ; but a furrenderee cannot. 

It is faid that a furrenderee may recover the mefne profits 
from the time of the furrender. That^s true, after he is once 
admitted ; and fo may a feoffee from the date of the feoffment 
after livcrv and feifin, and a bargainee after inrolment. The 
reafon iis, oecaufe they are contidered as one conveyance. 

A will and furrender to the ufe thereof would not be fuScient 
to maintain an ejeiSment againft the heir at law. 

If the lord was to accept a furrender, and the furrenderee en- 
ter thereupon, and afterward the lord was to diffeife him before 
admittance, an adlion lies againft the lord, becaufe he (hall not 
take advantage of his own wrong. 

As to the cafe i Leon, i* the anfwer to it is, that the heir at 
lav was in of bis revetfion, which differs totally from this cafe. 
The eftate, upon the death of the devifor, defcended to his 
beirj who b the plaintiff^s leffor in the firft demife ; and he muft 
be confidered in law as tenant to the lord until fomebody elft; be 
sfunitted* 

In the csife of a dcvife of a copyhold, nothing vefts in the de- 
irifee or forrenderce, nor inthe lotd y and until admittance, ihe 

eftate 
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Cro. Eilt. eftate in law is in the furrendcror. The will may be quite laid 

tru iuT ^^^ ^^ ^^ ^^'^ ' ^*^^ as to a copyhold it is confldcred only as an 

^ appointment) and there need not be thxee witncfies to. it; but 

admitunce is as neccflaty to a furrender, as intolment to a bar« 

gain and falcj or livery to a feoffment. 

Ntdei The whole eourt indined to give judgment for the 
plaintiff upon this firfl: argument, but gave no amlute opinioa* 
Aijuumatur* Vide pojk 



TRINITY TERM, 

27 & 28 Geo. II. 1754. 



Roe, of the Demlfe of je^ereys, & al. i)trfui Hicks 
&aL C. B. 

THIS cafe was argued a fecond time this tetm, ixrh^n the 
court was ftill of opinion for the plaintiff; That Mifs Jefm 
fereyf had no legal intereft in the eftate, fo could have no legal 
remedy to recover it ; and having no legal jus in re nor ad rm^ 
could not forfeit any thing« 

Waldock verfiis Cooper. C B. 

WRIT of falfe judgment brought by JFa/dock agamft Cotpet 
upon a judgment in the borough court of jfyMmji 
m^^dLce ^^'^ ^"W plaintiff^ below, declares that Waldoci was indebtcii 
tkatthe to him at Jf/f/htrj for divers goods ibid and delivered by him td 
goods were > Waldfick (not (aying that thev were fold and delivered tlmre^ or 
j^^2li^ ^"'^^ ^ jurifdiaion) ; and being fb indebted^ he die (aid 
iotbe jwir- Waldock promifed within the jurifdidlion to pay. Ijfpoii mfi m/^ 
^aioo, u fumpfit^ there was a verdiS and judgment for the plain titf below. 
l^MmT ^^ '^^ '^ was objeded, that the declaration does not alledge 
•at piMiAi tbat tba (oonU were Jjdd and dctmr$d within the jurifdiakfh bat. 
vkhkii. only 



toiUfe 

court the dt- 
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onlY fays that JFatdock was indebted and promifed at Ajle/bury 
within the jurifdi^ion. i Sound. 73. 2 Lev. 87* Q,dlj^ It was 
obje£led that the judgment was wrone) which Is^ that the plain- 
tiff below ought to recover, whereas it ought to be, That he do 
recorer, in the prefent tenfe. Curia^^ll there were no prece- 
dents to the contrary, we (hould be deCrous to help this judg- 
ment after a Terdi£^, but we cannot do it againft fo many pre- 
cedents ; fo the judgment mud be reverfed. And N, B. Both 
the objeAions were held to be good, and either of them fufficient 
to reverfe the judgment. 



MICHAELMAS TERM, 
%Bpeo, II, lys^:" 



Rex ver/lis Serjeant Mead & al. Plea — ^Roll 56. 

GB. 

A WRIT of difceit to reverfe or fet afide a fine and reco- writofdif- 
jfT^ rerj which were levied and fuffered in this court tempore cdt to fet 
Can 2. of lands held in ancient demefne at Havering atte Bower jJJ*^^ 
in EffeXf which ought not to have been done, fuch lands bieilng of landtin 
only pliable by writ of right clofe^ in the court of ancient de- aooeat de- 
mefne. The defendants eonfefs the declaration and writ of dif- ^""^^^ 
ccit to be true by their plea ; and the Attorney-General, who 
foes for the Kling, remits the damages. And now Serjeant 
Poole for the King moved for judgment, and had a rule to (hew 
caufe, which was afterwards made abfolute. 



Voi.n^ 
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Pcndock, of the Devife of Mackender, verfut 
. Mackender. C. B. 

'One eon« rf^HIS is an cjcflment for lands in Kent. The fubftancc of 



T 



pedt Uvcen A ^^^ ^^^^ rcfervcd at the aflizcs for the opinion of the court 

sod whipped IS (hortly this : That J* M. being feifed of the lands mi quedion, 

caanocbea by his will executed in September 1750, devifed the lands to the 

AndUis defendant; that there were three witnefTes to the wih, viz. 

the crime Thomas Turner^ Jof. Jeffery^ and another ; that fof. J^fery^ 

and not the one of thc witncffcs, Before the time of atteftation thercor, was 

JJ2dimScBi inJi^lcd, tried, and convifted for dealing a Qieep^and was found 

a man iofi- guiltj to the value of ten pence, and had judgment of whipping, 
moat. 

The plaintiff claims as heir at law to the teftator; and there- 
fore the fingle queftion is, Whether one convided and whipped 
for petit larceny be a competent witnefs within the ftatutc oC 
Jniuds and perjuries. n 

After three arguments at thc bar, the whole court were clearly 
of opinion that Jcfeph Jrfery Was not a competent witnefs, and 
laid it down as a rule, that it is the crime that creates the infamy, 
and takes away a man's competency, and not the punifhmeht for 
5 Mod. 75« it -, and it is abfurd and ridiculous to fay it is the punishment that 
creates the infamy. 

The pillory has always been looked upon as infamous, and to 
take away a man's competency as a ^^tncfs ; but to put one cafe 
(amongft many that might be put) to fliew this is a very abfurd 
notion, is . fufficient : if a man was convi£led upon tlie JIat* 
4 IV. £5* M. againft deer-dealing, there is a penalty of 30/. to 
be levied by didrefs, and if he has no didrefs, he is to be put in 
the pillory ; fo that if the pillory be infamous, the perfon con- 
victed (according to this notion) will be fo, if he has not 3o/<., 
bat if he has 30/. he will not be infamous. 

13 , In 
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In the prefcnt cafe both the crime and puniQiment are infa- 3 Inft^nS. 
snous ; and he that deals a penny has as wicked a mind as he ' ^^ 5^3* 
that fteals a larger fum, if not a more wicked mind, for he has zBuif. 154I 
the lefs temptation* Petit larceny is felonv, i Hawk, 95. /, 36. Co. Utu 
And no cafe has been cited where a perion convided thereof 'S^*** 
was ever admitted to be a witnefs. Judgment for the plaintiff 
fer Mam curiam* 

ArmftroDg, of the Devife of Neve, verfus Wolfey, 

|J* JECTMENT, tried at Norwich before Parker^ Ch. Baron, 
^ who referred this (hort cafe for the opinion of the court* 
A. B. being in pofleflion of the lands in queftion, levied a fine 
/ur conufans de droit come ceo, &c. with proclamations to the co- 
nufee and his Iieirs> in the 6th year of the prefent King^ without 
any confideration exprefledf and without declaring any ufe 
thereof s norwa^ it proved that thccoaufee was everinpo& 
fe(EoB« 

So that the fingle queftion is, Whether the fine (hall enure to A finekvkd 

ibe ttfe of the conufor or the conulce ? And after two argu- "^^^^^^ 

«ienr^ the court wa% unanimous, and gave judgment for the tiooornib 

fUiotiff, who claimed as heir of the conufon declared 

' ihall fnw 



Curia — In the cafe of a fine come ceo, &c. where no ufes are ttfeinwbom* 
dedaredjt whether the conufor be in poflellioni or the fine be of ibcfcricwu. 
a rcYerfion, it fliall ^nure to the old ufes, and the conufor (hall 
be Ml of the old ufe ; and although it pafles nothing, yet afteir 
Sac years and non-claim it wilt operate as a bar. 

And in the cafe of a recovery fuilered, the fame ihall enul'e 
to the ufe pf him who fufiers it, (who is commonly the vouchee,) 
if no ufes be declared \ but he gains a new ellate to him and his 
heirs general } and although before the recovery he was feifed 
ex parte matema^ yet afterwards the eftate will defcend to his 
heirs ex parte pasterna, as was determined in Martin v. Stracbem^ 
ante. Sed vide that cafe, 2 Stra. 1 1 79. 

In the cafe at bar, the ancient ufe was in the conufor at the 
time of levying the fine; and it feems to have been long fettled 
before this c^e, that a fine without any confideration, or ufei^ 
thereof diedared,. (hall enure to the ancient ufe in whomfoever it 
was at the time of levying the fine ; and as it was here in the 
conufor at that timcj the judgment muft be for the plaintiff*. 



Hilary Term, 28 Gcq^ II. 1755. 



AnoDymous. C. B. 



AdedsfB- 



. ^ ^HIS was an aftion for a furgcon's- demand; and in every 

^S^^ffgf ^ count in the declaration it was laid to be for curing the de- 

curiflf the fendant of the foul difeafel The court exprefled great difplea- 

^***h*'^ fure that fuch language was ufed in a declaration when diere 

J2Jrie?for ^** ^^ occafion for it, and intimated their defire that whenever 

icandaU the like fcahdal is inferted in a declaration, that fomebody would 

move to ftrike the words out, and to refer it for fcandal and 

impertmence, and that they (hould direfl the prothonotary to 

tax exemplary cods \ that the rule for referring fcandal, C^r. 

ought to be the fame at law as in equity ; and they remembered 

350/. cods taxed in Chancery for fcahdal. 

Baldwin verfus Tudge. C. B. 

Any amer. TXEBT for an amerciament in a court-baron againft a freehold 
h^S^6u^ tenant of the manor. Upon nil debet ^ it appeared in cvU 

^Jjbnif. d«ncc at the trial at Worcefter^ before Mr. Jufticc C/itv, by an 

fentd by entry upon the court-rolls, that the defendant was amerced, and 

J*^*^*" that the fame was afieered by two affcerors, whofe names wev# 

nor, or debt ^^^ down there ; but it was objefied that it did not appear in 

wUi sot lie proof that the two affeerors were freeholders of the manor \ zjA 

***"• that point was referred for the opinion of the court. 

After argument at the bar by Serjeant Prime for the plainrifF, 
and Serjeant Willes for the defendant, the whole court were clear 
ef opinion that an amercement of a freehold tenant in a courts 
baron mud be affeered by his peers, that is to fay, by free te- 
nants of the manor ; and rounded their judgment upon Magna 
Chartdf r. 14. and F. N. B, 8vo. Moderata mtfericwrdia^fol* 185. 
whereby it appears that the affeerment (hall be per probos ist /p- 
gaUs ksmines de vicinetuy which means per pares de vicineto : and 
none can be peers of a freehold tenant out a freehold tenant of 
the fame manor in this particular cafe. Fitzkerbert was a very 
great lawyer, and the cleareft writer in the law ; and >vhere he 
lays, that by the (latute of Magna Charta tvcTj amerciament in 
a court-baron ought to be afFeered by two tenants of the manor, 
he muft mean freehold tenants, for they are properly the tenants 
of the manor ; for the court-baron at common law is the free- 
holders* court, of which they are the fuitors and judges i and 
when all the freehold tenants are gone except one, the court- 
baron is gone too. 

And 
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And tbereforei as it did not appear that the amerciament fet 
upon the defendant wasafieercd by his oeers, they held that this 
action did not lie, and gave judgment for the defendant. 

Nfie: Probi is^ UgaUs homines de vmnetoj muft be taken and 
txxo&.viQA fecundum fuhjeEiam materiam s they may mean the free- 
holders of a manor, or of a county, is^c. 
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Ford verfus Parr & al. C. B, 

TRESPASS, tried at nifi prius before Mr. Juftice Fofter^ Ajoafeof 
who omitted to certify in court at the trial that the ""fip"** 
trefpafs was wilful and malicious upon the Jlat. 8 tt* 9 JTl 3. S^'fo^^ft, 
€. lo, in order to entitle the plaintiff to full cods } inSX after* ou( of court, 
wards upon application he certified out of court. The queftion 
Qow was. Whether the judge had power to certify out of the 
court of ntfiprius? Per curiam^-'The, certificate is void, and 
Contrary to the (latute, which enafis that it (hall be ma^e in 
open court at the trial. 

Law qui tarn verfui Crowthen C B, 

'pHE defendant moved to plead nil debet to the whole ; and, ^- ♦ * 
* idly J a recovery as to the fecond count : hyxt per curiam^^ Lt extend* 
Thtjlat. 4 &* 5 jtnne, for pleading double, does not extend to to qui urn 
fit tarn anions s and this lias been often rd^ufed here as well as •^«»*' 
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Doc, on the Demife of Milbournc & Ux# ver/us 
The Purchafers under the Aifignees of a Com- 
xniflion of Bankrupt awarded againll George 
Simpfon. C B. 

^*L^!Slt T^ cjcamcnt'Of lands in Northumberland the following cafe 



to • cove- ^ ^^^ made at the aflizes. for the opinion of the court : 

Bant to ttuA 

Cuftdtonfet. George Simp/on being feifed in fee of the lands in queftion, in 
Gonfideration of a marriage to be had between him and Ann Storey^ 
by indenture between him the faid Gear^ Simff^ of the one 
party and the faid Ann Storey and William S^torej ot the other part, 
giirest grants, enfeoffs/ aliens^ and confirms to Ann Storey and 
Wlldam Storey and their affigns, the lands in queftion, then in 
the pofleflion of George Simeon, iahenJum to the ufe of the faid 
Ann Storeyy for life, remainder to the heirs of her body begotten 
by the faid George Simfifon^ who covenants that the lands (hall 
remain to the faid ufcs clear of all charges : the marriage took 
cffcfl \ George Simp/on afterwards became bankrupt, and the af- 
fignees feifed the land and fold it to the defendants, as taking 
this deed to be void in law ; or if it was not void, that George 
Storey was feifed in tail by it. 

After argument at the bar by Serjeant Poo/e for the plaintiff^, 
/who cbiras under this deed,) and Serjeant Prime for the de« 
tcndants, it was refolved by the whole court that this deed can** 
Hot operate as a bargain and fale, becaufe no pecuniary confi- 
deration was paid, nor as a releafe, becaufe there was no leafe 
. ibr a year, nor were the grantees in pofleflion ; nor as a feoflT- 
ment, becaufe there was no livery and feifin ; and therefore the 
fingle queftion was, Whether it fliall not operate as a covenant 
to ftand feifed ? 

And although it was obje£led that there wants a confideration 

of blood between the covenantor and W'illiam Storey, and that it 

feemed to be the intent, of the parties that the deed mould operate 

. as a common law conveyance, yet it was refolved by the whole 

coort^ tha^t it ihall operate as a covenant to ftand feifed^ whereby 

aa 
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an eftate in fpecial tail is cicarljr in the faid ^rm Siorcy ; and 
George SunpJiUf (who is now dead,) had only an eftate for life 
by implication with a reverfion in fee i and they faid that judges 
had been i^uii to conftrue deeds to take efiedl according to me 
intent and meaning of the parties, ut res magis valeai qtiampereat. 
2 Lifi. 672. IM* Siep. Touch. 87. I Lutw. 782. i Mod^ 175. 
I Feitt. 137. 2 Lev. 213. 3 Lev. 370. Carth. 2 Stra» 934. 

Judgment for the plaintiffs 

Biddulph, Efq. ver/us Ather. C. B. 

^RO VER for a floop, upon Not Guilty, was tried before Mn Two iUow« 
* Juftice Jf^ilmot at the laft affizes for the county of Su/^m. ""^ « 
Upon a motipn for a new trial the judge certified that the plain- judgment ?ii 
tifi^s title to the floop was, that he is lord of the manor of trefpaTt 400 
Lancing in the county of Snjex^ and being fo, is entitled by pre- ^^^ ^^» 
fcription to all wreck of the fea thrown upon that manor, and dufite o^* 
that the floop for which this aflion is brought was wrecked upon dcaceigaiiift 

that manor. uiagefor9» 

yean laft 
paft to have 

And to prove his prefcriptive right, the plaintiff by court-rolls wreck of iht 
and parol evidence proved that the lords of the manor of Lancing ^ 
had taken and enjoyed wreck thrown upon that manor from the 
23d day oi April 1663, until the time of bringing this adion, 
without any interruption. 

For the defendant, (who is bailiff' or fcrvant to the Duke of 
Norfolky and feized this floop as wreck on behalf of his Grace,) it 
was infifted that the Dnke of Norfolk was entitled to all wreck 
thrown upon any lands lying within the rape, or barony, or honour 
of Brambre in the county of Sujffex ; and it was proved that the 
manor of Lancing lies within the hundred of Brightford^ which 
lies within the rape, or barony, or honour of Brambre. 

It was alfo proved for the defendant by records, that at a 
court of eyre held at Chichejler in Stiffex^ in the 7th year of King 
Edw. I. Adam de Bavent claimed free chafe in his manor of 
Recking^ and wrecks of the fea in his manor of Haj^ which liber* 
ties he and his anceftors had enjoyed time immemorially ; and it 
was found by the jury that he and his anceftors had and ought 
to have free chafe in his manor of Rocling^ and that he and his 
anceftors never had wrecks of the fea, nor ought to have in his 
manor of Hay^ eh quid' domini barones de Brambre femper ibidem 
fsf afM per totam baroniam pntdiflam ea libertate ufi fuerunt (5^ 
eam habere debenty and therefore as to the wrcCk of tb^ (ea he was 
amerced for his falfc claim. 

C4 ^ 
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It was alfo proved for tHe defendant by record, th^t at the 
fame court Nigel de Brock and Hugo de Bufey claimed wreck of the 
fea in their manors of Lancing and Kingjton near Shoreham^ and 
that they and their anceftors had time immemorially ufed the 
faid liberties* and it was found by the jury quodpr^iBi Kigellus 
it Hugo nunquam utebantur prdtdiBis libertaiibusy nee wreccum illud 
haberh debentfed Donunus Willielmus de Breufe illud wreccum habere 
debet Ji acdJerit per cofleram marir in rape de Bratnbre^ ideo confix 
deratum eft quodpradiBi Nigellus (if Hugo de cdiero non habeant pr^e^ 
J&Fbtm wreccum^ fed quia illud clamabant Jtnt in mifericordia pro 
falfo clamore. 

It was likewife proved for the defendant by record, that in the 
7th year of Edw, 3. John Odrich and fevcral others were attached 
to anfwer John de Moivbray quare cum ipfe dominus honoris de 
Brambre exlftat, idemq ; Johannes de Mowbray habcat isf ipfe ist 
anteceffbres/tii domini honoris pnediffi a tempore quo non extat memoria 
bucufq; habere confueverunt infra honoretn prdtdiEl , wreccum maris fcf 
quicquld ad hujufmodi wreccum pertinet^ prrfati Johannes Odrich 
(and many other perfons) took and carried away divers quantities 
of goods caft by theTea upon the land at Honey IVorthyng^ Lancing^ 
Pende^ Shcreham, and Kyne/lbny within the honour of Brambre, 
and which ought to belong to the faid John de Mowbray as wreck ; 
4ind upon Not Guilty pleaded, the jury found, that fcveral of 
the defendants in the pleadings mentioned were guilty of taking 
and carrying away the faid vn-eck to the plaintiff's damage of 
100 /.| and judgment is entered againll them for the faid ioo/« 

Then Mr. Juftice Wilmot further reports, that it was infifted 
for the def^dantat the trial that thefe three records proved that 
the ufage fet up by the plaintiff muft have commenced within 
the time of memory, fince the reign of Richard the Firft, and 
that therefore tlie plaintiff's prefcriptive right claimed by him was 
defeated, and that he (the judge) ought to have directed the jury 
to find for the defendant. 

But upon the trial, (fays the judge,) I was of opinion, and 
did deliver it as my opinion to the jury, that the records produced 
were hot concluGve, but were matter of evidence to be left to 
their conGderation : and unlefs the faid records are conclufivc, I 
think the verdi£l was agreeable to the evidence, which was for 
the plaintiff, damages 50 A 

Upon this motion for a new trial, the court ordered this caufe 
to be fet down iu the paper' to be argued folemnly : and now 
it was inCfted by Serjeant Prime for the defendant, that thefe 
records of judgments or determinations in eyre, and judgment 

in 
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in trefpafs being in proper courts^ having competent jurifdi£iira 
of the matter in queftion, are conclufive evidence for the defend- • 
anty and that the judge was miftaken ih his opinion and dircAion 
to the jury, and ought not to have left the matter to the jury in 
the manner he did, but (hould have dire£led them to find a ver* 
di£l for die defendant \ and for this purpofe he cited Cartb. 225. 
I Salk. 290. 2 Stra. p^b, 961.; and faid, that the records given 
m evidence in the prefent cafe feemed to him ftronger than a 
fentence in the fpiritual court in the cafe of a marriage, which is 
alwavs holden to be conclufive. If a vicar's endowment be 
withm the legal time of memory, the parfon cannot prefcribe 
afiainft it, though he has ancient ufage of his fide in proof. 
Moor 761. pL 1055. 2 RoL Abr. 269. p. 17. 

On the other fide for the plaintiff it was infifled by Serjeant 
WilUsf and rcfolved by the whole court, that neither thefe two 
allowances in eyre, nor the judgment in trefpafs, were conclu* 
five; and fome of the judges doubted whether they, were any 
evidence at all \ but all agree that lifage for the plaintiff for 
92 years laft paft was much ftronger proof of the plaintiff's right, 
and the whole was fit to be left to the jury ; and they all faid 
the jury and the judge had both done right. . ' 

They admitted that a fentence in the ecclefiaftical court, in a 
matter whereof they have the fole cognifance, is condufive evi^ 
dence, and parol evidence (hall not be received againft it j but 
that is, becaufc that court hath the fole cognifance thereof; 
and that an endowment of a vicar deilroys the prefcriptive right 
to tithes in the parfon ; but that the prefent records were no more 
concluGve than an inquifition pofi mortentf or a verdiA (In many 
cafes) touching the fame matter, which is often res inter alios 080^ 
as in the a£lion of trefpafs by Mowbray^ it might perhaps be 
brought by the perfon then in poffeffion againft perfons who 
were mere wrong-doers, for any thing that appears % and in 
pleading an allowance in eyre, the true way, per Holt C. J.* 
is to alledge an immemorial ufage, and then alfo to produce die 
allowance in B. R.pv in eyre, i Salk. 184. 

Rule to (hew caufe why a new trial (liould not be granted was 
diCcharged, and judgment given for the plaintiff. 
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Farmer, of the Demife of Earl, verfus Rogers. C B* 

A furtender | JJ ejc^lment thc following cafe wis made for the opinion -of the 

yc«$,"may' couTt; VIZ. A. J?., by deed indented, mortgaged thc lands in 

bebywridiig qacftion to C. 2>. for 500 years, with a provifo that the term (ball 

dttd***V*j ceafc and be roid^upon payment of 500/. and intereft upon a 

inf»orft«Bp certain day ; fome time after the day limited for payment thereof 

duty paid. A. B. paid to C. B. all principal and intereft due to him upon 

this mortgage \ A, B. is dead, and Eari, the lelfor of the plain* 

tiflP^ as his heir at law, has brought this ejec):meftt againft the 

defendant, who has got the faid nu>rtgage-deed in his hands, 

and is in poficflion of tlie premifes : at the trial the defendant 

produced this deed, upon the back whereof there is this indorfe- 

mcnt in writing, without any feal or (lamp to it ; viz. *< Re* 

•* ceived this — day of March 1738, (being after the day limited 

•* by thc provifo,) of A. B. fo much money for all principal 

•* money and intered till this day 5 and I do releafe the /aid A. B. 

** and difcharge the ivithin mortgaged premifes from the term of ^ 00 

•* yearly* (igned by C D. the mortgagee. That the defendant 

at the trial did not prove that he had any intereft in the term, 

but infifted that it was ftill fubfifting, and that pofTeffion was 

fufEcient againft the plaintiff*, wjio mull recover upon the itrength 

of his own cafe* 

This cafe was argued twice ; the firft time in Michaelmas term 
hft by Serjeant Wynne for thc plaintiff^ and Serjeant Draper for 
the defepdant ; the fecond time by Serjeant Prime for the 
plaintiff, and Serjeant Willes for the defendant, in Eafter term 
hft. 

■ It was argued for the plaintiflF that the term is not fubCfting, 
but is furrendered by the membrandum on the back of tlie 
mortgage-deed. That a furrender of a term at common law 
might have been by parol without a dted. Perk, furrender^ 
fee, 583, 584. and that whether the term was created by deed or 
not, Perk. ffc. 607, 608. Cro. E/iz. 488. That the word fur- 
render is not neceiTary to make a furrender, but any other words 
tantamount >vill be fu(Hcient ; as if Icflce for life fay to the leflbr, 
that he grants that he fliall enter into the land, and that he is 
willing that he (hall have the land. 2 RoL Jbr, /\gT. H. />/. i. 
498. pL 2. Thefe authorities (hew that at common law a term 
for years, whether created by deed or not, might have been fur- 
rendered by parol without deed, and that words which are not 
fo ftrong as the words reieafe and difcharge^ in the prefent cafe, 
ihall amount to a furrender. 

2d/yi It was contended for the plaintiflF, that the (tatute of frauds 
and perjuries bad not fo much altered the common law^ but that 
/ . leafea 
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leafes for long terms of years may be ftill made without deed^ 
by writing, and the fame may be furrendered by a note in 
writing, without a deed ; and a feal is not neceflary to this in- 
dorfement or memorandum in writing, which in confideration of 
law is a parol furrender reduced into writing, and was proper 
evidence at the trial to prove a furrender of the term. 

For the defendant it was admitted, that at common law terms 
which were created by parol might be furrendefed by parol, but 
denied that a term created by deed could be furrendered by pa- 
rol, and that the term was (lUl fubGfting, and might be aiBgned 
and kept on foot to proted the inheritance, and that as the pay- 
ment was after the day, and the legal cftate is (lill in the mort« 
' gagee, there ought to be judgment for the defendant. 

After time taken to confider until this term, judgment was 
given for the plaintiff by the whole court. 

And it was refolved by the court, that before the ftatute of 
ftauds a leafe for y^rs, either by deed or parol, might have 
been furrendered without deed, by parol ; that the woids relerfe 
an4 di/bbargt the term rf ^oojears^ are much ftronger than words 
which in many cafes have amounted to a furrender, ut res magis 
xmleat quam farei^. 

2. It appears by the ftatute of frauds and perjuries, that a Giib.s35, 
leafe fov any term of years may be created by writing without *^^' 
deed, and that the fame may be furrendered by deed or fwte in 
writing. Fide fee. 3. of that ftatute. And the court held that 
there was no occanon for any ftamp^uty upon this note or in 
dorfementj it not being a deed. 
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]'^V'^ X ,^..y^ Fryer verfus Johnfon. C* B. 

Caftomto O FECIAL adlon upon the cafe againft die parfon of the 
MP©ffibicto ' panthf fctting out that there has been a cuftom in the pa^ 
1^^^ -1, rUhy time out of mind, that everjr parifliioner has a right to 
b«d. bury his dea^d relations in t^ie church-yard as near to their an- 

ceftors as poffible, and that the defendant tefufed to permit the 

plaintiff to bury a relation as near as poffible to his anceftor. 

After a verdifl, this was held clearly to be a bad cuftom by the 

whole court upon the firft arguments 

Loyd, Efq. verfus Winton. C. B. 

Cofts. n EPLEVTM for taking an ox and detaining him againfl gages* 

' tefotiu? * ^^' ^^^ defendant avows that he is fcifed of the manor 

torn is not ^^ -^m ^^^ ^^^8 out a cu(lom» that upon the death of a tenant he 
within the is entitled to a heriot by cuftom,* and fo feized the ox, which 
c*^i '*j^'*' was the property of the plaintiff's late father, who was his te- 
Kfp^M nant, and lately died. The plaintiff replies that the ox was his 
double cofts. own, and not his father's, and traverfes that the ox was his fa- 
ther's property. . Upon this iffue the plaintiff was nonfuited at 
the trial,' and the prothonotary taxed the avowant double cofts, 
upon the ftat. 1 1 Geo. 2. c, 19. And now Serjeant Poole moved 
that the prothonotary was miftaken, and ought to review his 
taxation, and allow only, (ingle cofts, infifting that the ftatute 
did not extend to this cafe, which was not a dtftrefsfor a bcr'tot" 
fervice^ bitt e^fe'txure fur a heriot-cuftom^ for the words of the fta- 
tute are, Diftreffes for rent, quit-rents, reliefs, heriots, and other 
fervices. And of that opinion was the court, and ordered the 
prothonotary to review his taxation \ although it was inGfted by 
Serjeant inifon for the avowant, that this cafe was within the 
equity and meaning of the ftatute^ though not within the very 
words. 
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Goodright, of the Demife of Prifcilla Larmer, 
Widow, ver/lss William Searle and Sarah hia^ 
Wife, C.B.' ^h^y^U, 

EJECTMENT for lands in the county of Southampton : upon AnexKti* 
Not guilty, iffuc was joined, which is entered of Trinity I*»'y <*«7''f5 
term, in the a7th and 28th years of his prefcnt Majcfty, Roll. 735. JJ (Jhoo^* 
and was tried at Winchejltr at the then next aiBzes, when a fpe- not) aeon- 
eial verdift'was found by the jury, who on their oath fay, that ''"?^'% 
long before the within-written time when the within-mentioned jT'^fb^ 
trefpais and eje£lment are fuppofed to hare been committed, one nbie to the 
Ge§fge Pajnter in his lifetime was feifed of and in certain free- *>«''o^^ 
hold meffuages, lands, tenements, and hereditaments, with the dei^r^^wbo 
appurtenances, in Odibam and Northwamborough in the pariOi of dies b«fore 
0£bam in the county aforefatd, parcel of the premifes in the dc- '^^!^T]"* 
daration within-written mentioned, in his cTemefne as of fee ; ^"s! '^' 
and that the faid George Paynter in his lifetime, and long before s. P. was 
the faid within-written time when, tsfc. was likcwife feifed of and ^"^^^^^^ 
in the reverfion of certain copyhold meiTuages, lands, tenements, Goodtitie,of 
and hereditaments, with the appurtenances, fituate, iying, and the demire 
being in Hall^place in the county aforefaid, parcel of the manor ^^ wo«Ma 
of Hall-place in the fame county, and refidue of the premifes c. B. Trin. 
in the declaration within- written mentioned, expeftant on the ^^^\^o.%. 
death of Catherine Paynter ^ mother of the faid George Paynter^ in ^^^^/J^^p, 
his demefne as of fee and right, at the will of the lofd of the pieby. 
faid manor, according to the*cuftom of the fame manor; and specWter* 
being fo refpeftively lelfcd thereof, he the faid George Paynter^ in dick. 
the lifetime of the faid Catherine^ and before the within-written 
time when, Isfc. to wit, on the 26th day of September in the year 
of our Lord 1750, at Odibam aforefaid, made his la(t will and 
teftament in writings and thereby gave and devifed (among other 
things) tlie fame freehold and copyhold premifes (the faid copy- 
liold premifes being firft duly furrendered to the ufe of his will} 
in thefe words following, to wit ; And as to, for, and concerning 
all and fingular other my cuftoniary or copyhold mefiuages, lands, 
4cnemcmfi, and hcieditimtrnts, with their appurtenances, Ctuatr; 

Jying, 
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lying) and being in the dthiiig of Tatefy within the manors of 
ConSali zfovci^id and Hall-place in the faid county of S^utbamptort, 
the fame being alfo furrendered to the ufe of my will ; and alfo 
as to, for, and concerning all and fingular my freehold mefluages, 
lands, tenements, and hereditaments, Gtuate, lying, and being iti 
Odiham and North Warnborough in the parifli* of Odibam in the 
faid county of Swihampton^ now in the tenure or occupation of 
John Collins and John Raggett^ their undertenants and affigns, 
*< I give and devile the fame copyhold and freehold hereditaments 
<* and premifes unto my faid fon George Pajnter^ his heirs and 
<< affigns for ever \ but if he my f«iid fon George Paynter (hall 
<< happen to die before he (hall attain his faid a^e of 21 years» 
<< leaving no iflue living at the time of his death, then I give and 
*< devife the faid premifes unto my faid mother Catherine Paynter, 
^< and to her heirs and afligns £Dr ever/' as by the laft will w>re- 
faid to the jiirors aforefaid (hewn in evidence fully appears : And 
the jurors aforefaid on their faid oath further fay, that afterwards, 
to wit, on the faid 27th day of BeptenAer in the fame year 1750, 
at Odiham afoiefaid, the faid George Paynter the teftator^ without 
altering or revoking his faid will, died feifed of fuch eftates ia 
the premifes in which, \sfc. leaving iflue the faid George Pamtter 
' the devifee, his only fon and heir, and that the faid Catherine 
Pajnier widow, mother of the faid George Pajnter the teftator^ 
furvived the faid George Pajnter the teftator i and afterwards^ tQ 
wit, on the 5th day of January in the year of our Lord 1 7^4, at 
Odiham aforefaid died ; and the jurors aforefaid on their (aid 
oath furtlier fay, that the faid George Paynter, fon and heir of tb^ 
faid George Paynter the teftator, was the grandfbn and next heir 
of the faid Catherine, to wit, the fon and heir of the faid George 
Payntei'ihe teftator, which faid George Paynter the teftator was 
the only fon and heir of the faid Catherine i and that the faid 
George Paynter, fon and heir of the faid George Paynter the tefta« 
tor, and grandfon and next heir of the faid Catherine, afterwards, 
to wit, on die 6th day of January in the faid year of our Lord 
1754, at Odiham aforefaid, died before he had attained his faid 
age of 21 years, to wit, at his age of 19 years, and withoiu ever 
The teflbr having bad any iSue of his body lawfully begotten : and the 
^tiiepiain- jurors aforefaid on their faid oath further fay, that Prifcilla Lar» 
L Jekl!^ ^'^^ widow, in the declaration named to be the leffor ot the plain- 
tiff, is, and at the fame time when, Is^c. was coufin and next heir 
on the part of the fadier George Paynter, fon of the faid George 
Paynter the teftator, that is to (ay, the daughter and heir of 
George Paynter the brother of IVilUam Paynter, which William 
Paynter was the father of the faid George Paynter the teftator, the 
father of George Paynter the devifee in the will abovementioned, 
to the* faid jury (hewn in evidence, who died under age as afore- 
faid, and without leaving any i(rue of his body lawfully begotten 
living at the time of his death aforefaid : and the jurors aforefaid 
on their faid oath further fay^ that the faid Sarah^ the wife of 

the 
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the faid William SearU in the declaration within-written men- 
tiooed^ is, and at the faid time when, Cs'r. was the fitter and next 
iieir of the faid Catherine PaynUr^ and the coufin and next heir Tbedeftod- 
of the faid George^ the grand fon of her the faid Catherine^ on the f°^'?5^*'"* 
part of her the faid Catherine^ that is to fay, the fifter and next ^ * ^'' 
heir of the faid Catherine Payntery which Catherine Paynter was 
the mother of the faid George Paynter the teftstor, the father of 
the faid George Paynter the devifee in the will above mentioned : 
and the jttrors,aforefaid on their faid oath further fay, that before 
tke widun-written tame when, Xs^c, to wit, on the 6th day of 
April \n the aTth year of the reign of his prefent Majefty, tfec 
laid Pri/aila Larmer entered into the tenements afortfaid, with 
the appurtenances, in the declaration aforefaid mentioned, and 
was thereof fetfed as the law requires \ and being fo thereof 
feifed, (he the faid PrifcUla Larmer afterwards upon the faid 8tfa 
day of Afril in the faid 27th year of his Majefty's reign, at O/fi- 
bam aforefiud, demifed ttie tenements aforeiaid, with the appur« 
tenances, to the faid Peter Gooiright^ to hold the fame to the fstid 
Pettr Goodrigbt and his affigns from the 25th day of March then 
laft pad unto the full end and term of fcven years from thence 
iiext enfoing and folly to be complete and ended ; by virtue of 
which faid demife the fame Peter Goodright into the tenements, 
aforefaid, with the appurtenances, entered, and was thereof pof- 
fefled until the faid William SearU and Sarah his wife afterwards, 
to wit, on the faid 8th day of April in the 27th year aforefaid, 
into the tenements aforefaid; with the appurtenances, which the 
faid Prifcilla Larmer to the faid Peter Goodright in form afore- 
faid demifed for the term aforefaid, which is not yet elapfed, in 
and upon the poHeffion of the faid Pf^^ entered, and ejefled him 
the faid Peter out of his farm aforefaid, (his term aforefaid there- 
in not being ended,) as the faid Peter within thereof complains 
againft them : but whether upon the whole matter aforefaid by 
the jurors aforefaid in form aforefaid found, the faid William 
Siarle and Sarah his wife are in law guilty of the trefpafs and 
ejeftment aforefaid in the tenements aforefaid, wt<h the appur- 
tenances, in the declaration aforefaid mentioned, the jurors a&>re- 
. faid are entirely ignorant, and therefore pray the confideration of 
the juftictfs of our lord the King of the Bench; and if upon th<; 
whole matter aforefaid by the jurors aforefaid in form aforefaid 
found, it (Ball appear to the famejuftices of the Bench that the 
{aid William Searle and Sarah his wife are in law guilty of the 
trefpafs and eje£lment aforefaid in the tenements aforefaid, with 
the appurtenances, in the declaration aforefaid nfentioned, then 
the jurors aforefaid fay on their oath aforefaid, that the faid ' 
Witliam Searle and Sarah his wife are thereof guilty in manner 
•nd form as the faid Peter Goodright within againft the faid Wii^ 
liam Searle and Sarah his wife thereof complains, and they affefs 
the damages of the faid Peter Goodright on the occafion aforefaid; 
4>efides his cods and charges by him about his fuit in this behalf 

expended 
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eatpeiided to one fliilliagi and for thofe co(U and charges to 4 or. 
But if upon t|ie whole matter aforefaid by the jurors aforefaid in 
form aforeraid found,' it (hall appear to the fame juftices of the 
Bench that the fatd Wiiliam Searie and Sarah his wife are n not 
guilty in law of the trefpafs and ejedlment aforefaid in the tene« 
ments aforefaid, with the appurtenances* in the declaration afore- 
faid above mentioned^ then the fame jurors fay on their oath 
aforefaid, that the faid William SearU and Sarah his wife are not 
thereof guilty in manner and form as the faid William Searie and 
Sarah his wife within for themfeWes by pleading have alledged : 
and becaufe the juftices here are willing to advife themfelves of 
and upon the premifes before they give their judgment thereon, a 
day is given ta the parties aforefaid here until in eight days of 
Saint Hilary of hearing their judgment thereon, for that the 
fame juftices here are thereof not yet advifed, &r. 

This fpecial verdiA was twice folemnly argued at the bar ; 

. i^, by Poole Serjeant for the plaintiff, znd Hewit Serjeant foic the 
defendant, in Trinity term in the 28th year of his prefent Majefty ^ 
the id time by Davy Serjeant for the plaintiff, and Wynne Serjeant 
for the defendants in Hilary term following : the Qiorc ftate of 

' the verdi£l is. 

That George Paynter being feifed in fee of the freehold lands, 
and in reverfion in fee of the copyhold lands in queftlon expe£lant 
on the death of Catherine Paynter his mother, on the 26th of 5^ ' 
. temher 1750 by his will devifed the freehold and copyhold to lus 
fon George Paynter j his heirs and affigns for ever ; but if he hap- 
pen to die bek>re he attain the age of 21 years, leaving no iffue, 
then he devifes the premifes to lus (the teftator's) mother Catbe'^ 
rine Paynter in fee. 

That the teftator died in September 1750, leaving iffue George 
his only fon and heir ; that Catherine Paynter widow, and mother 
ofthe teftatoi^ furvived the teftator, and afterwards died ^aiw- 

That George^ the fon and heir of the teftator, was alfo grandforv 
and next heir to Catherine^ and died January 6^ 1754, before he 
attained the age of 21, and without iffue. 

That Prifcilla Larmer the plaintiff's leflbr, was couCn and 
heir to George Paynter the devifee on the part of his father* 

And that Sarah the wife of William Searie the defendant was 
fifter and next htir of Catherine Paynter^ and coufin and next heir 
of George the devifee, grandfon of the faid Catherine, on the part 
of the &id Catherine. 

la 
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In arguing this cafe, it was admitted and allowed that this was 
a eood executory devifc to Catherine Pajnten but for the plain- 
tiff it was infilled, that the cjemife to George the fon in fee, who 
was heir to the tcftator* was void, becaufe it was only giving 
him what the law gave him ; and therefore it was the fame 
thing as if he had not been named in the wiU| and the execu- 
tory devife could never have taken place fo loi^ as he had heirs ; 
and many cafes of executory devifes lay it down, that until the 
contingency happens, the eftate (hall defcend to the heir. Smith 
F. Clarl^ Sa/l. 241. S. C. Lutw.'jg']. Comyns 72. 

Taking it that George Paynter the dcvifee was in by defcent of 
a fee» and that Catherine Paynter had an intereft or poffibility 
that was tranfmiflible, according to the cafe of Goodtitle of the dt^ 
m^e of Gumeili. JVood in this court, Trin. 13 (5* 14 Geo. 2« • 
upon the death of Catherine Paynter that intereft, whatever it 
was, defcended to George her grandfon, and merged in his 
greater eftate which he had by defcent from his father. If -this ^^^^ 
be (oj then the leffor of the plaintiff, who is heir to George on , ' ^ 
the part of his father the teftator, is entitled to recover. 

On the other fide it was infiftcd that an executory devifc, as 
this mod certainly is, is a defcendible intereft^ and that Catherine 
and her heirs were in of fuch contingent executory and de- 
fcendible intereft*, , which could never defcend to George her 
grandfon, becaufe while he was living, under age, and without 
iffue, no man could poflibly knpw whether he would die under 
age and without iffue. 

That Catherine and her heirs were the firft purchafer, and 
whoever claims as heir by defcent muft (hew himfelf of the blood 
of the firft purchafer 5 but Prifctlla Larmtr is not of the blood 
of Catherine. Finch 117. Hale*s Hi/}. Com. Law, cap. De* 
fcents, 239. 

It is obje£led for the plaintiff that George the grandfon took an 
abfolute fee-fimple ; but he certainly only took a conditional or 
determinable fee, otherwife the executory devife could not be 
good, which it is admitted on all hands it certainly is. 

It is objefled, that in the cafe of Smith v. Chrkt, that the heir 
there did not take by devife though it was on a condition. To 
tfab it may be anfwered, that there was no devife over, fo ligbody 
to take advantage of the condition. 

It is objefted, that the intereft or contingency of Caibsrine 
open her death defcended.to George her grandfon, and fo merged 
in his fee. To this it is anfwered, that her intereft was like a 
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contingent remainder of a pnie fcC) which could not merge im 
olie that was conditional. 

In reply it wa« fald for the plaintiiF, that Catberim took a dc* 
fcendible intereft like a contingent remainder in fee, which upon 
herdeathy until the contingency happened^ defcended to George 
her grandfon^ and merged in bia fecj which was not a bafe fee. 

ttpon the firfl argument the court broke the cafe. 

WU/es C. J.— It may be proper to fay fomething by way of 
breaking the cafe ; but I would not be underftood to be bound 
by any o{^xnioa I may now givci as it is to be argued again. 

It was candid in my brother Poole to admit that this is a good 
executory devife. It certainly is fo; and they are now fettled 
knc*>7n ellates tranfmiflibie, and like to (though they are not) 
contingent remainders. 

But brother Poole for the plaintiff infifls, that although the 
eftate is devifed to George the grandfon and his heirs upon condi- 
tion, yet that it (hall dei'ccnd to him as if no condition had been 
mentioned. But I take it to be certain that it did not defcend at 
the time of the death of the tcftator, but is devifed to him upon 
condition that he and his heirs fliall have it in cafe he lives to 21, 
or leaves iflue ; but if he does not, then tlie teflator's mother and 
her heirs fiiall take •, it does not fay *• living the mcfther:** and as 
to what is faid that here is a merger, there never (hall be a 
merger to hurt another. Does the plaintiff claim under the 6rft 
devife ? That is gone ; for George the devifee died under age and 
without iflue* If plaintilT claims under the executory devife, 
ihe mud take as heir to Catl^erine^ if at all ; and that (he cannot 
do, becaufc Prifcilla Lanner is not of her blood. 

dive J. — I would be underftood not to be bound by my prc- 
fent opinion. The leflbr of the plaintiflF claims by defcent ; and 
whoever does fo, as hath been rightly infifted upon, muft be of 
the blood of the firft purchafer. The teftator having carved out 
his whole eftate in this manner, has thereby broke the defcent. 
If Catherine had furvived her grandfon (he would have been a 
purchafer, for (he would have taken it by devife from her fon, 
and there would have then been no doubt at all but it would have 
gone to the defendant her fifter } and I think it is the fame thing 
notwithftanding (lie died before her grandfon ; and there can be 
no merger where the intent of the parties appears that the eftate 
fliould not merge. Lewis Bowles*^ cafe, 1 1 Rep. 80. 

Fees 
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Fees are every day in abeyance, as a remainder after an eftate 
for life to the right heirs of J. S. I do not fay a freehold can be 
m abeyance. The eftate to Catherine feems to me to be the 
greater eftate, and could not merge in tbat given to her gra^ndfon. 

Birch J. — The teftator has not faid any thing about the time 
of the death of Catherine; and as he has not, we cannot. Here 
18 an abfolute executory devifc in fee to Cdtherine, which mud 
take cStGt in her or her heir on the death of her grandfon under 
age and without iflue ; and I am of opinion with my Lord Chief 
Juftice, and my brother C/ive, 

Bathurft J.— I fliall be glad to have this matter argued again, . 
becaufe I think the fon took by defcent and not by the will. 
Suppofe the devife had been to Catherine after the death of 
George the teftator^s fon under age and without iflue, he would 
then ceruinly have taken by defcent until the contingency had 
happened. Suppofing then the fon in by defcent, I am inclined 
to think his grandmother's intereft or eftate (hall defcend to him^ 
and he (hall be in of a better eftate ; viz. a pure fee, which (hall 
defcend to his heirs ex forte fatema. 

This cafe was argued a fecond time in Hilary term 29 G^^ 2.9 
but little or nothing new was faid upon it. 

In Ea/lertcrm 29. Geo. 2. the court w«re all agreed, and the 
Chief Juftice was ready to deliver their opinion, but deferred it^ 
the parties being trying to make an end by way of accommoda- 
tion. They were adl m opinion for the deifendant| ttf audhri. 
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Lynall vcrfus Longbothom. C. B, 

A hot-net Middlefix. cpHOMAS Longbothom^ htc of the parifli of Saint 
withfrSJc Andnw Hoibourn in the county of Middlefcx^ 

flat. 9 Ana. (hocmakcr, was funamoned to anfwer Thomas Lynall of a plea 
aguaft gam- that hc render to the faid Thonias Lynall the fum of 47 /. of law- 
mnft a^Mtf ^^^ moHcy of Great Britain^ which he owes to the Caid Thomas 
that a mao Lynall^ and unjuftly detains from himi bfc. ; and whereupon the 
'^^y^f faid nomas Lynall^ by William Pryor John/on his attorney, fays, 
gune^orelie ^^^ *** ^^ ^^^^ Tbomas Lcnght/jom after the firft day of May in 
« wager.' the year of our Lord 1711, to wit, on the 1 1 th day of November 
a|»?eiol^ in the year of our Lord 1754, at Wejlmlnjler in the county 
fide,"iriBot * aforelaid, received to the ufc of tl)c faid Thomas Lynall the fum 
ahettinx of 47/., being fo much money loft at one time by the faid Thtn 
jntWnthc ^j^j Lynall to the faid Thomas Longbothom within the (pace of 
three months next before the commencement of this luit, by 
betting on the fide of one John Clarhey at a certain game called 
a foot-race, and which money fo loft before the commencement 
of this fuit was paid to the faid Thomas Longbothom the winner 
thereof, whereby and by force of the ftatute lately made for the 
better preventing excefTive and deceitful gaming, an a£lion hath 
accrued to the faid Thomas Lynall to demand and have of the 
faid Thomas Longbothom^ according to the form of the faid fta- 
tute, the faid fum of 47/. fo loft as aforefaid ; yet the faid Tho^ 
mas Longbothom^ although often requefted, hath not paid to the 
faid Thomas Lynall the faid 47/. or any part thereof, but to pay 
the fame to him hath hitherto refufed, and doth yet refufe, 
whereupon the -faid Thomas Lynall faith that he is injured, and 
kith damage to the value of 50/. \ and therefore he brings this 
fuit, lie. 

The defendant pleaded nil debet per patriam^ which ifluc came 
on to be tried before Lord Chief Jufticc Willes at the laft fitting 
in Eafler term 1755. 

The fails proved at the trial on the behalf of the plaintiflF, and 
upon which he relied to fupport his declaration, were, That on 

the 



Michaelmas Te^slMj ^o Geo. \L ijs6. 37 

the 2d day of November 1 754, the plaintiff laid a wager with tKe 
defendant of 47 /. to 29 /. that John Clarke in the declaration 
mentioned could not, on that day, run four miles in 21 minutes 
and an half : that the plaintiff then depofited the 47 /. in the 
hands of one Thomas Cannon, as the ftakeholder of that wager^ 
and at the fame time the defendanft depoitted 29 /. in the fame 
hands, which fums were to be paid to the winner of the wagers 
that the faid Clarke did, on that day, run the four miles within 
II minutes and an half, and that thereupon the faid Thomas 
Cannon, on the fame day, paid the 47 /. fo dcpoGtcd hj the 
phintiff, to the defendant Longhathom. 

On the part of the defendant it was iri(Hted hj btsconiffel «t 
the trial, that the plaintiff had not proved his declaration, thait 
this running by John Clarke was not a foot-race, as defcribed in 
the declaration ; that it was not a game within the Jlat. 9 Ann. 
c, 14., upon which the plaintiff had founded his adiion ; an A 
that this wager was not a betting on the fide or hand e( any 
petfon playing at any game or games within that ftattfte, and 
therefore the plaintiff was not entitled to a verdid upon this 
declaration. 

Upon thefe objeSions there was a Tcrdidl for theplatntrff, fub« 
jcd to the opinion of this comt, upon thefe thioe pbints *, viz. 

ijt, Whether the running hyC/jrftf alone was property a foot- 
r«ice, as laid in the declaration ? 

2rf, Whether fuch running be a game within the ftatutc 
9 Ann. r. 14.? 

3^/, Whether the wager was or was not a betting on the fide 
^T hand of any p^fon playing at any game or games, wnhin the 
"Caid ftatute? 

This cafe was argued in laft Eqfier term by Serjeant Poole for 
trlie plaintiff, and Serjeant Hevfitt for the defendant, and in this 
term bj Serjeant Willes for the plaintiff, and Serjeant Prime for 
t]ie detendant. 

For the plaintiff it was faid, that John Cfark/s running ^gainft Setjcaat 
time was a foot-race, and it is well known that a fingle horfe ^^^ 
has frequently run alone for the king's plate, which is ftili called 
a horfe-race, though he runs alone. 

2dly, That a foot-race is a game within the Jlat. 9 Ann, c, 14., 
though it IS not mentioned therein, for the words, other game or 
lames, (hall relate to games or plays in fortner ftatutes agairjft 
gaming i and foot-races are mentioned in xbe^at. 16 Car. 2. r. 7. 

D 3 between 
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between Goodbum znA Marley^ 2 Sira. 11 59. horfe-races were 
held to be within the iiatute 9 Atw. though not mentioned 
therein. 

^dljy If this was a foot-race, and a foot-race be within the 
Jlat. 9 Ann. there is no doubt but the defendant betted on the 
fide of Clarke^ who ran agsunft time. 

Scrjemt F^r the defendant it was admitted that a foot-race is withifi 

***"^"' ihtjlat. 9 Ann. and has been fo determined ; and it was faid by 
the defendant's counfel» and agreed hj the court, that although 
here were three quellions made by the cafe for the conCderation 
of the court, yet in truth they were all reducible to, and con- 
tained in this fingle queftion ; viz. Whether the wager was a 
betting on the fide of any perfon playing at a game called a foot- 
race ? And they infifted that it was not, for it does not appear 
by the cafe but that Clarke might be running merely for his own 
diverfion, or that he himfelf was at all concerned in the wager^ 
or knew any thing of it ; neither is it laid in the declaration^ or 
dated in the cafe, that Clarke was playing at a game called a 
foot-race \ fo that if there had been no cafe dated, the judgment 
muft have been arrefted upon this declaration ; for to bring it 
.within the (latute, it muft be a betting on the fide of a perfon or 
peifons playing, and fo it ought to have been laid* 

Upon the firft argument the court broke the cafe. 

Willes C. J.— Neither of my brothers arc diftanccd, fo a fe- 
cond heat may be run, and therefore I give no opinion. As at 
prefent advifed, I am inclined to think that this is not a foot- 
race as laid in the declaration, for Clarke might run for his di- 
verfion or exercife, and it does not appear he contended for any 
« bet with any body, or againil time ; and Clarke can never be 

fud to be playing unlefs it had been hid in the declaration, or 
ftated in the cafe, that he ^zs playing ; znd, we can intend no- 
thing, for I think this is a penal law : there is no doubt but 
horfe-races are within the Jlat. 9 Ann. according to Stra. 1259. 
who is a faithful reporter ; and foot-races muft alfo be fo too, 
for they are mentioned in^o/. 16 Car. 2. to which ihc^at. 9 Ann. 
muft relate. 

Clive J. and Birch J. to the like effe<3:. 

Bathurjl J. — Courts of juftice have done very right in putting 
a liberal conftruftion upon thefe ftatures againft gaming, and if 
it were poihble, I (hould be for bringing this cajTe within the 
Jlat. 9 Ann. One perfon running alone againft time may be 
properly called a foot-race, as well as one horfe ftarting alone 
to be aa borfe>race^ which has often been the cafe; but as it 

does 
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^oes not appear that Clarh was running for any wager, or kncir 
any thing of this bet, or was at all concerned in it, and might 
for ought appears be running for exercife or his* diverfion ; I 
fear it is not within the ftatute : it is like principal and acceflary, 
if there be no principal there Can be no acceflary ; fo if there be 
no perfon/^vyiiiir at a game, tliere can be no. betting within the 
ftatute. 

Second argument. Serjeant JFilles for the plaintifT. 

The Cngle queftion 13, Whether Clarke was playing at a game 
called a foot-race^ for if he was, this wager is within the ida- 
tute, it being aboYC ten pounds \ and a foot*race being now 
admitted to be a game within the a£^, the plaintiff muft ha\e 
judgment. 

It wasobjeAed, that it does not appear that Clarke wzi running 
againft time, or was contending with any perfdti, but might be 
running for his own diverfion or exercife, fo that he cannot be 
faid to be playing at a game called a fopt^race. 

In anfwer to this it is dated in tlie cafe, that the plaintiff laid 
the wager with the defendant that John Clarke could not on that 
day run four miles in 21 minutes and an half} this (hews clearly 
that he contended againft time ; and this running alone is un- 
doubtedly a race, if the gentlemen of the turf may be allowed 
proper judges of what is properly a race, who always have held, 
that if one fingle horfe walks round the courfe alone, . and no 
other contends or runs with him, he wins the race ; if therefore 
this be a race, no doubt but the betting thereon is within the 
ftatute. And although Clarke might be running againll time for 
his own diverfion, yet I contend diat this betting upon his fide 
is within the ftatute ; as if two perfons were playing a game at 
piquet, for no money, only for their own diverfion, and a wager 
of above 10/. was to be laid on the fide of one of them, fuch 
wager would bewithiu the ftatute. 

Serjeant Prime for the defendant. 

I admit a foot-race is a game within the JlaU 9 Ann, ^r\A h^s 
been fo determined, but infift that Clarke was not playing at any 
fuch game, from any thing that is laid either in the declaration 
or cafe ftated. 

. On the 2d of November 1 754,.plaintiff laid a wager of 47 /. to 
^9/. that Clarke could not run four miles in 21 minutes and an 
half; docs it follow from thence that Clarke might not be a 
porter, or a running footman, fent upon fome mclTige, and fct 
forward either before or after the bet was laid ? or might not tlie 
plaintiff and defendant iee him fctting forward upon full fpeed, 
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hot knowing whither he was goinfr^ and the plaintiff lay the 
wager with the defendant that C/arie did not run the fir (I foar 
miies in 2f minates and an half? this might be the cafe for any 
thing that appears ; if fo, furcly this is not a 'betting upon a 
game : it does not appear that Clarke wz$ at all concerned or in- 
terefted in the event, fo how could there be a betting upon his 
fide ; or, for any thing that appears, he might be interefted to 
lofe the wagers as many jockies have been. The court will in- 
tend nothing that is not ftated in the cafe, fo that if it is not clear 
that Clarh was playing at a game, there could be no betting on 
his fide. 

jttigmeutof WUles C. J-— Wc are all of opinion that judgment mud be for 
«fc« court the defendant. 

. It is agreed on all hands that a foot-race is a game within the 
Jlat. 9 Jinft.y and therefore the fmgie queftion is, Whether it 
appears that Clarke ^^^ playing at a game called a foot-race? for 
if he was, this was a betting within the ftatute \ but it is neither 
laid in the declaration, nor ftated in the cafe, that he was playing 
at a game called a foot-race, and we can intend nothing that does 
not appear: there muft be a betting on the fide of a perfon play* 
ing; and if no cafe had been ftated, the judgment muft have 
been arrefted upon this declaration, be<:aufe it is not laid that 
Clarke mz^playmg. I think this is a penal law, and not merely 
remedial. As it does not appear that Clarke was playing at any 
game, there could be no betting on his fide within the ftatute, fo 
the pojlea muft be delivered to die defendant, and he muft have 
the cofts of a nonfuit. 



Rex vcffus Chafe. B, R, 

Ofi€ aa- T NDICTMENT upon xhtjat. 5 Eliz. for exerciCng the trade 
™^nV"iS ^ of a brewer, the defendant not having ferved an apprcntice- 
th^"tnS7of fliip of feven years ; the jury found a fpecial verdift, the fub- 
abftwer, ftance whereof was, that the defendant wa|i partner in the trade 
^^L7biit ^'^ * perfon who had fenred a regular apprenticeftip to the 
<ioes not trade, that the defendant advanced and paid a certain fum of 
fiudaie in money to become a partner, and was to ftand to the profit and 
wrcife***** lofs therein, but was not to intermeddle, and in truth did not in- 
thertDf, It termeddle in the manual or working part of the trade. Upon the 
^vl ft"'***" *^g"'"g of ^^is fpecial verdiA the whole court were clear of 
^YAxT.' opinion, that the defendant was not within the ftatute, which 
though he they faid was made early in the reign of Queen Elixabeib to en- 
never ferved courage manufa£hirers in trade, which was then in its infancy 
Ji^ip[^°' in this kingdom, and until trade became more flouriihing it might 

perhaps be good-poJicy to ftick clofe to the letter of the ftatute ; 

bat abput the end of that queen's reign, when trade wns much 

improved^ 
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iraprored, the judges Wgftn to give a more liberal conftruftion 
of, aiwil, in a groat meafuTC, to explain away the ftn£l letter of 
the (latute) which law is certainly in rcftraint of the common 
law, and of the freedom and liberty of the fubjcft in genera), 
who ought to be allowed to get their living in any honeft induf- 
trious trade; and they a!fo faid, that although the words of the 
ftatute are, that a man (hall not exercife a trade unlefs he has 
ferved as an apprentice in tnanncr afore/aid, yet it has been over 
«nd over determined in Weftmhifter-hall^ that if a man has worked 
at a trade fevcn years as a journeyman, with one mafter or feve- 
Tal, either in this kingdom or abroad, or as a mafter for himfelf 
fcven yeard, he may afterwards cjcercife the trade, and is not 
within the ftat«te ; fo may a woman follow the trade of her huf- 
band after his death, if (he has been married to, and lived with 
•him fevcn years, although, it may be, (he never intermeddled in 
it in his lifetime ; and fe it is (chey f»id) in 'many fuch Hke cafes. 
Lord Mansfield cited 4 Leon, 9., and faid, that although that cafe 
is not law, yet it (hews the judges towards the end of Qacen 
SiizaBefS's teign were willing to go"asfe as they could to ex- 
plain away the penalty of this ftatute. 

Judgment for the defendant per toiam curiam. 

Waterman verfus Yea, in Replevin, C. B. 

Lyde, Efq. Sheriffof Somerfetfliirc, verfus Lawrence 

and two others. 

¥ N April 1755, Tea diftrained the cattle of Waterman damage- irpWntiff 
* feafant, who immediately replevied them and gave the ufual j" '^p^V'." 
bond to profecute, fo the cattle were delivered to him. for ww^of a 

pica io bar. 

Upon the 7th oi May 1755, Waterman levied his plaint againft ^''J**""^' 
Yea in the (hcriff 's court, and removed it by re. fa. lo,^ and de- "«!;« 0.1 
dared here in replevin in Trinity term 1 755, tor taking his cattle ; the bond, 
to which Tea put in an avowry for damage-fcafant, and Water- »'»<*n««<*n^ 

• • I'l t .iiir« execute a 

^nan not putting m any plea m bar, there was judgment by default writ of in- 

foT the avowant that the plaintiff be amerced, and that the avow*- quiry for bii 

ant (hould have a retorn, habend. Tea did not execute a writ of ^'■"'S**' 
inquiry of damages, as he might have done by ihcjlat. 1 7 Car, 2. 

cap. 7*, but rather chofe to caufe three aftions upon the replevin •Sedqusere, 

bond to be brought againft the plaimiiF and his bondfmen, in ^^^^^^*' 

ofder to force him to pay the avowant his damages atrd cofts; «tendsw 

whereupon Serjeant Hayward now moved on the behalf of Wa- diftreirc* for 

trrman and his fureties, that proceedings might ftay in all the "?^j . 

three actions, becaufe the avowant might have recovered his da- ^7, ' *^"' 
mages and cofts by executing a writ of ircjuiry, which he had 
Offiiued to do. TJly^ If the ccart fliould not think fit to ftay the 

proceedings 
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proceedings for this reafon> that they might be ftayed upon pay«> 
. mcnt of the fingie penalty of the replevin bond (which was ten 
pounds) into court. 

Serjeant PnW for the avowant— This application is without 
precedent : the avowant in this cafe has two methods of proceed- 
ing in his ele£iion ; viz. either to execute a writ of inquiryy or to 
fue upon the replevin bond, the plaintiflFnot having profecuted 
his fuit with effed. And of this opinion were Birch and Bathurft 
Jufticesy (only in court,) and faid, they could not interpofe \ 
whereupon Prime for the avowant oflFered to refer the damages 
and coiis in the original a£kion» and the cofts in the a£iions on 
the replevin bond to be fettled by the prothonotary, which the 
court thought was very fair and reafonable \ and if the plaintiflF 
would not comply therewith, the avowant to be at liberty to pro- 
ceed as he thought fit on the replevin bond. 



HILARY TERM, 

3oG^o. IL 1757. 



Gardner verfus Jeflbp, an Attorney. In C B. 

AflTimpfit T N Tr'tnit^ term in the 2Rth year of the reign of his prcfcnt 
foi?^ndV -■- ^^^i^!^y> *« plaintiff exhibited his bill againft the defendant, 
Uveied. * \\\ ^n ai^ion upon the cafe, and declared for 5/. upon an iodM" 
tatus ajfumfjity and alfo for other 5 /. upon a quantum vaUffoni^ 
which the defendant rcfufed to pay, to the damage of the plain- 
tiff* of 10/., and thereupon he prayed relief, is^c. 

Kooftflump- And the faid Thomas in his proper perfon comes and defends 

^'« ^^T^ *^^ wrong and injury when, fe'r., and as to the promife and un* 

Sd^Md at*" dertaking in the faid declaration laft mentioned, and alfo as to 

10 chAt ftto), the promife and undertaking in the faid declaration firft above 

lUbii^o' be inentioned, exctpt as to the fum of one pound three (liillings and 

CueH for it eight pence, parcel of the faid fum of five pounds therein fpcci- 

iD t^>e coun- ficd \ fays, that he did not promife and undertake in manner and 

MKW^^cx! '^^°* ** '^^ ^*^^ J^J*^^^ liatli above thereof complained againft 

him ; 
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him ; and of this he puts himfelf upon the country, and the (aid 
Jofiah doth the like ; and as to th^ faid promife and undertaking 
in the faid declaration firil above mentioned, as to the faid 
1 /. 3/. S^/., parcel of the faid 5/. therein contained, the faid 
^Tiomaf (zySf that the faid Jo/tab ought not to have his faid aftion 
in this court againft him, by reafon of the non-performance of 
the faid promife and undertaking in the faid declaration firit 
^bove mentioned as to the faid i /• 3 /• 8 ^., becaufe he fays, 
that he the faid Thomas at the time of the exhibiting the faid bill 
of the faid Jofiah^ and long before, lived and refided, and fiill 
doth live and refide within the county of Midd/rfix ; that is to fay, 
at Enfield in the countj of Middle/ex : and the faid Thomas fur- 
ther fays, that he the laid Thomas always from the time of the 
promife and undertaking of the faid Tloomas in the faid declaration 
firft above mentioned, and fuppofed tQ have been made, as to the 
faid fum of I /. 3 /. 8 ^., parcel of tlie faid 5 /• therein contained, 
hitherto hath been, and ftill is liable to be fummoned to the 
county-court of i^/^/^x, within the true intent and meaning 
cf the ftatute qciade in the 23d year of the reign of his prefent 
Majedy, for preventing delays and expences in the proceedings 
in the county-court oi Middlefex^ and for the more eafy and fpeedy 
'.recovery of fmall debts in the faid county-court ; and this he is 
ready to verify : wherefore he prays judgment if the faid Jofiab 
ought to have his faid afkion in this court againft him by reafon 
of the non-performance of the faid promife and undertaking la 
the faid declaration firft above mentioned, as to the faid i /. 3 /. 8 d.^ 
parcel of the faid 5/. therein fpecified. W* Hayward* 

And the faid Jo/tah, as to the plea of the faid Thomas above Repficatlon 
pleaded in bar as to the faid i /. 3/. 8^., parcel of the faid 5 A J.>»« **»« <*«- 
in the faid firft promife and undertaking; in the faid declaration j^^attor- 
mentioned, fays, that he, by any thing in that plea alledged, ney i« not 
ought not to be barred from having his aforefaid aOion thereof ''**>*« '<> ^ 
maintained againft the faid Thomas, becaufe h^ fays, that in and toTh^* faid 
by the faid slQ. of parliament mentioned in the faid plea of the faid county. 
Tbomas^ it is provided, that no pcrfon or perfons fhall be liable c<wu 
to be fummoned to the faid county-court at the fuit of any plain- 
tiff or plaintiffs, other than fuch perfon or perfons as was or were 
liable to be fummoned to the county-court of Middlefix bt;for;: 
that z(k was made, and that that aft (liould not extend to give 
the county-court any jurifdi£lton to hold plea of, or to hear and 
determine any a£lion, caufe, or fuit, other than fuch adioi^, 
caufe, or fuit, as the county-court of Middlefcx might have held 
plea of, by plaint, before the making of the faid acb, as by the 
faid aft amongft other things more fully appears. And tiu fjid 
jfofiab further faith, that the faid Thomas before r.nd at the time 
of the making of the faid aft was, and ever fiiicc hath been one 
of the attornies of the court of our lord the now King of the 
Bench here ^ and therefore the faid Thomas neither at the time 

of 
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of the making of the faid ^€t, nor at the time of the exlilbiting 
of the faid bill of the faid Jo/tab^ was a perfon liable to be fum- 
moned to the faid county-court of Middlejex; and this he is ready 
to verify : wherefore he prays judgment and his damages in this 
behalf to be adjudged to him, t5^r. W. Davy» 

And the faid Thomas^ as to the faid plea of the faid J(fiah 
above in reply pleaded to the faid plea of the faid Tbomasy above 
pleaded in bar to the faid promife and undertaking in the faid 
declaration firft above mentioned, as to the faid lA 3^. %i.^ 
pnrcel of the faid 5 /• therein contained, fays, that the replication 
aforefaid, and the matters therein contained, are not fuffii^ient in 
).iw for the faid Joftah to have and maintain his faid adion in 
ik\s court againft him ; to which faid plea in manner and form 
aforefaid above in reply pleaded, he the faid Thomas need not, 
nor is he in any wife bound by the law of the land to anfwer ; 
and this he is ready to verify, wherefore he prays judgment, and 
that the faid Joftah may be barred from having his faid a&ion in 
this court againft him ; and for caufes of this- demurrer in law 
the faid Thomas^ according to the form' of the ftatute in fuch 
cafe lately made and provided, ihews to the court here theCe 
caufes following ; to wit, that the faid replication is no anfwer 
to the faid plea of the faid Thonuis^ and is in itfelf incertain, re- 
pugnant, foreign, and argumentative. 

And thereupon the faid Jofiah Gardner prays time to join in 
demurrer with the faid Thomas J^Jfop here, until Thurfday next 
after the morrow of All Souls^ and he has it, i^c. The fame day 
is given to the fame Thotftas Jfjjop^ &c. ; at which day here come 
as well the faid Joftah Gardner by his aforefaid attorney, as the 
faid Thomas Jejfop in his proper perfon ; and the faid Jofiah 
Gardner prays further time to join in demurrer with the faid 
Thomas Jejffop here until Friday next after the oclave of St. Hilary^ 
and he has it, (5*r. (After feveral of the like continuances en- 
tered, the plaintiflF in Triniiv term 30 Geo. 2. joins iu demurrer, 
and after continuances until this prefcnt Hilary term 30 Geo. a* 
by curia advifare vuh.) This cafe was at laft now argued by 
Serjeant Hayward for the defendant, and Serjeant Davy for tlie 
plaintiff; and after fome time taken to conlider, the court gave 
judgment for the plaintiff. 

And lyf , It was refolved by the courts that an attorney may be 
fued here for any fum under forty (hillings, though it be ever fo 
fmall. 

^ 7dlyi That an attorney cannot waive his privi/ege, becaufe he 
is not allowed // in refpe£b of himfelf, but for the fake of this 
court and the fuitors here ; and if he could waive his frivHege^ 
hpw doth the plamtiffkuow that he will waive iV? 



HiLAKY Term, 3oC^o. II. i^sj* 45 

^dljf That the repKcs^tion is well enough, although it doth not 
alledgc that the plaintiff aught not to be barred from havhig his ac- 
iioa IN THIS COURT. 

So the court over-ruled the demurrer, and faid the plaintifF 
might hare what judgment was proper: ^tare^ Whetlier it mult 
be judgment in chief; or quod defcndens refponddat oujlcr ? for the 
court did not mention what judgment. 

Jeokias, on the Demifc of James Harris and Ann 
hisWife^^^A/i/ Prichard and others. C. B. 

PON the iflac not guilty in cjeftment the following cafe wh««^er 
was rcfervcd for the judgment of the court, which, dates. f**'°*' '• 

^ ^ * hcirbydcT- 



u 



That this adion is brought for recovering the pcfTeflion of mX"him. 
lands and tenements in the pariOi of Michaelchurch EJkley in the fcif heir to 
ccfixntj^Qi Hereford \ that it appeared in evidence at the trial, f*^« P«<"'>« 
that DamJ Smith was fcifed in fee of the premifcs, and being fo felled ,nd"r« 
ftfiftd, by indentures of leafe . and releafe, dated the 29th and poHemon of 
30th days of At^t(/l 17 16, made between the faid David Smith ^*»^"'^'»t- 
of che one part, and Row/and Prichard and Charles Price of the An^aftual 
other part, in confideration of 1 80 /. paid to the faid David Smhh cn^^y is not 
by Samb Madey fpinfter, and in confideration of a marriage then ^^^^y '*> 
intended to be had between the faid David Smith and Sarah av^id a*fine 
Madey f and for fecuring a maintenance for her in cafe (he (hould without pro- ^ 
fiiTvive the faid Davids and for fettling and afTuring the premifes ^^^*^*^<>n»- 
to the ufcs thereafter mentioned, and for other good confidera- Ac-Ac Ac^ 
ttooSy the faid David Smith did grant and convey the premifes / ^^^ 

lA queftion to the faid Rowland Prichard and Charles Price^ and 
their heirs, to hold to them and their heirs to the ufes follow- 
ing, (that is to fay,) to the ufe of the faid David Smithy "his 
bcirs and affigns, until the faid intended maninge (hould take 
cffeA ; and from and after the folemnizaticn thereof to the ufe 
aod behoof of the faid David Smith ^lid the faid Sarah his in- 
tended wife, for and during their natural lives, and the life of 
tbe funriror of them *, and from and after the deceafe of the fur- 
vivor of them, to the ufe and behoof of the heirs of the body of 
the did Sarah lawfully to be begotten by the faid David^ and 
for want of fuch ifiiie, to the ufe and behoof of the faid David^ 
his heirs and aiBgns for ever. 

That the marriage was afterwards folemnized, and there was 
iflue thereof one daughter named Elizabeth, and no other iflue. 

That in* the year 1734 the faid Sarah died, and in February 
1736 the faid David intermarried with one Sarah Griffiths^ and 
by her had iflue Anne^ one df the leflbrs of the plaintiff, (now 
an iniant,) and no other iflue ; and the f-iid Ann: married the 
other klTor of the plaintiff before the cemifc laid iu the declara- 
tion* 
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Tliat in jipril 1738 the fiid Mzabeib, the daughter of iht 
faid DaviJf by the faid Sarah his iirlt wife, intermarried with 
John JVaters^ and upon that marriage the faid David delivered 
up the pciTeflion of the premifes to the faid John Waters^ but did 
not exepute any conveyance thereof to him. 

That in January 1738 the faid Z)^t;i^/ died, leaving iflue only 
IiLz.:beth by the l.rll venter, and the faid Anne by the fecond 
vcnt:r, ?,x\k\ about 12 months afterwards the faid Elizabeth died, 
h:av:ii^ iffae only one fon, (born after the death of David the 
pr^JiKifathcr,) who died foon after the death of the faid E/iza^th 
bis mother, aii infant, and without iflue; and the faid John 
IVnt^rs hclil tlio premifes till his death, which happened in or 
a*)out the yc^ir 174*;, and the f.iid John li^aters and Elizaheth his 
wire never did any aJ: to dcftroy the faid cftate-tail vefted inher* 

That the faid David had no brother, but left a fifter (named 
Jon,, who married Job Gilbert^ and) who was heir at law to 
£iizjbt'ih the daughter of the faid David by the firft venter, and 
to her fon, and upon the death of the faid John IVaters the faid 
Job Gilbert and Jane entered upon the premifes, and being in 
poflVflion in Trinity term, in the 22d year of the reign of his 
prcfent Majeity, levied a fine thereof without proclamations, 
and no adual entry was made by the Icflors of the plaintiff to 
avoid fuch fine. 

The defendants claim under the faid Job Gilbert and Jane his 
wife ; in November 1754 the leflTors entered and made the leafe 
to the piaintifi> and the defendants ouded them, as mentioned 
in the declaration ; and upon the trial a verdi£l was found for 
the plain tiflT, fubjc£l to the opinion of the court, whether the 
plaintiff ought to recover the premifes, or any part tliereof. 

And if the opinion of the court (hall be that the plaintiff ought 
to recover the whole premifes, then the verdi£): is to (land, with 
liberty for the plaintiff to take out execution thereon ; and if the 
court fliall be of opinion that the plaintiff ought only to recover 
part of the premifes, then the verdifl is to be entered for the 
plaintiff for fuch part only, and as to the refidue for the defend- 
ants : but if the opinion of the court (liall be, that the plaintiff 
ought not to recover any part of the premifes, then the verdiA 
cbt lined by the plaintiff is to be void, and inftead thereof a 
judgment of nonfuit is to be entered up for the defendants* 

The eftate-tail being fpent, the Icffors of the plaintiff claim 
the revcrfion in fee of the whole premifes in right of Anne^ as 
heir to David Smithy or, at leaft, a moiety of the premifes, as 
the rcverfion thereof, upon the death of David Smithy defcended 
in moieties to his two daughters Anne and Elizabeth. 

Upon 
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Upon the argument of this cafe two points were made j xjl^ 
Whether the leflbrs of the phintiflF had any title at all ? And 
%dly^ If they had any title, whether an a£lual entry was not ne- 
ceflary to have been made in order to avoid the fine without 
proclamations ? 

As to the firft point, it was objected for the defendant, and 
adjudged by the court, {ahfente Birch J. ) that whoever claims as 
heir in fee by defcent mud make himfelf heir to him that was 
laft feifed of the a£lual freehold and inheritance ; that is to fay, co. Lit. - 
who was laft adually in poifefTion of the lands in fee-(imple \ n. b. 
and the reverfion or remainder in fee (be it which it will) which 
was in David Smith and his heirs on the failure of iffue in tail, 
is not fuch a fcifin whereof there can be a poJfeJftMfratriSy &c. ; 
and therefore Anne^ not being heir to the pcrfon laft adlually 
pofleflcd of the fee, the court were very clear that the leflbrs had 
no title to any part of the oremif^^s. .^ /S^ *^ ^^ ^f^^^^ w w^ / - 

A% to the fecond point, the court adjudged that an aftualen- Plowd.aeV'^^ 
try is not neceflary to be made in order to avoid a Hne at coknmon 
law, as this is, it being without proclamations. Judgment for 
the defendants. 



Burflem verfus Fern. C. B. 

IMPRISONMENT. The defendant juftifies under the flic- Ftifelm- 
* riff's warrant directed to the gaoler, and to one Samuel Jordan P'«^onment. 
and the defendant Joftah Fern^ upon 2i capias to take the defend- giu'JJ^JJe'^ 
ant to anfwer Jof. Jones in a plea of trefpafs upon the cafe upon flirri/r*B 
promife. The plaintiff replies, and traverfes that the (heriff ^w«nt on a 
made fuch warrant dixefted to the gaoler, Samuel Jordan and ^,',dVdum 
Jofiab Fern. The defendant takes iifue upon the traverfc ; and after i: it 
upon the trial before Mr. Juftice Dennifon at the aiTizes in the ^^^^h. 
Midland circuit, it appeared in evidence, that the attorney for tohmwth 
Jof. Jones fent to the under*(heriff for a warrant upon the capias abiw»k,Uxit 
aa rejpondendum fued out againft Burjlem; that the under-fheriff '•^^ 
fent to Jone/s attorney a warrant thereupon, direfled to the 
gaoler and Samuel Jordan, with a blank fpace for another bai* 
tiff's name ; that Jone/s attorney, without the privity or know 
ledge of the (heriff or under-fheriff, put in the name of the de« 
fendant Fern after the warrant was fealed and fent to him, at 
the inftance and peril of the plaintiff JoneSf as a fpecial bailiff^ 
who thereupon arretted Burflem, and carried him to gaol for 
want of bail. It alfo appeared in many other counties mis me- 
thod of fending blank warrants by under*lheri9^ to attomies who 
fend for the lame is often pra&ifed, efpecially in the northern 
counties, as Mr. Juftice Dennijon himfelf (aid ; and thereupon he 
was about to fum Dp the evidence, and dire£l the jury to find a 

yerdi£^ 
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Terdifl for the defeudant ; but at the preffing inftancc of Ser- 
jeant Jf^il/ifj the point was faved, and a cafe dated, as above, for 
the opinion of the court, whether the ilTue was proved for the 
defendant. 

It was infifted by Serjeant Hndit for the defendant, that the 
iflue was well proved for him, (and of that opinion was the 
judge at the trial) ; that although the cafe dates that the name 
oi Fern was put into the warrant after it was fent to the attomeyB 
without the privity or knowledge of the (herifF or uoder-fheriff',^ 
yet it doth not date that the attorney had not authority frono^ 
the dierifF for that purpofe y and the general ufage of delivering 
out blank warrants to attornies authorizes this pra£lice. The 
fame kind of pra£lice prevails in other cafes : the filacers give 
out blank writs^ and the plaintiff's attorney conftantly fills them 
up after they are figned and fealed ; marriage-licences are gtven 
out to furrogates, blanks and filled up by them after, they are 
fealed; and fo^ in many other indances. Tht Jlat. 6 Geo. i* 
e. 21. / 53., which recites, that whereas under-fiierifis deliver 
out blank warrants and other warrants, i2fc* to attornies for ar- 
reding perfons without having any writ, (5*^., doth not condemn 
the praAice of delivering out blank warrants, but feems to allow 
the fame, and only condemns the delivering out of blanks, or 
any warrants by the flieriff before he hath received the writs. In 
a IFeJImorland cafe in B, R» upon a motion by way of complaint 
a;;auid an attorney for filling up a warrant after it was fent to 
him, exactly like the prefent cafe, the court did not cenfure the 
attorney, but faid it was the condant ufage* (This was men* 
tioned by Mr. J. Dennifon at the trial.) 

On the other fide, it was faid by Serjeant IVllUs for the platn- 
^ fill, that if this praflice be permitted to go on, it will be of bad 

confequence ; for then, indead of flicrifPs officers, who give 
fecuriiy to do their duty, plaintiff's attornies may put into war* 
rants men of infamous characters, who may be guilty of great 
. oppredions; and formerly the perfons who executed procefs 
were duly iVoin and admitted for that purpofe, to prevent op-« 
predion. 

Per curiarri [ahftnie Birch J.)— We hare no doubt but this 
^pra£lice ought to be condemned ; and although we do not pu* 
ntfli attornies for it by granting attachments againd tliem upoa 
complaints, yet we condantly difcharge the party arrefted by 
fuch warrant out of cudody. Such warrant is always held to 
be illegal ; and if BurJLm had killed Fern in redding him, it 
would not have been murder, becaufe Fernhzi no legal warrant 
to arrcd him. And a parcel of failors, who were tried before 
Mr. Judice Bathrtrjl for killing a bailiff who had fuch a warrant 
as the prelcnt for arreding one of them, were acquitted of murder. 
As tothe/o/. 6 Geo. i. f. 21./ 53. we think it rather condemns 

blank 
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Wank warrants than othcrwife 5 but if it does not, it leaves them 
as before the ftatute was made, and we think fuch warrants were 
always bad. As to filacers they are ofiicers for that purpofc, ^ 
and they may authorife attornies to fill up their writs. As to 
furrogates we do not know what they do, but we are all very 
clear that the defendant has not proved his ifiiie^ and there mu(t 
be judgment for the plaintifi^. 

Villers verfits Hanley. C. B. 

DEBT upon a bond for 52/. i6j. againft the hcir*of the A term for 
obligor. The defendant confefles the bond and debt, and ^^^ 
pleads that he has nothing by defi ent hut a fmall cottage in ^am' pleaded tobe 
vjorth^ except a reverfion after a term of 500 years, commencing by deed. 
the i6th of O<l703/r 1746, now to come and unexpired; and this 
he is ready to verify* To this plea there is a general demurrer, 
vrhich was argued by Serjeant Willes for the plaintiff, and Ser- 
jeant Hewitt for the defendant. 

For the plaintiff Jt was objefted, iy7, That the plea is ill in A rfhrerfion 
- fubftance, bccaufe it is not alledged therein that the leafe for 500 ^ll^\l^^^ 
years is by deed, not that the lefTce by virtue thereof entered ; \% immediate 
and if the leafe for 500 years be without deed, it is void by the *^^" *" «{»« 
ftatute of frauds and perjuries *. And of this opinion was the ^'^" by dc-* 
covLTt(C/ive and Baihurjl Juftices only prefent), and upon this fccnt. 
point gave judgment for the plaintiff. • But qwne 

as to thisf 

Tdljy It was objefted that a reverfion after a term for years is Farmer of 
not pleadable in this manner; but the defendant in this cafe thedemireof 
ought to have admitted affcts; and cited &mith and Angela ^^j'^'f]"* 
2Ld.Ray. 783. and Saii. 354. S. C, where Ho/t's opinion is, Trm.2r&' 
that the heir could not plead a term in delay of prefent execu- 290.*. 
tion, but ought to confefs afTets, (notwithftanding there are fomc ^„'„^^'*°" 
precedents other wife, that he may,) for the reverfioii is afTets, Lii. Ent. 
^ the common law had no regard to a term for years; and 180. 
tkctcisno mifchief in this; for though in confequence a ievari gg*^**^^' 
"^y 8<^i y^t a leflee may m^iintain himfelf againft an ejeftment vide i Ro. 
"J virtue of his leafe ; and of this opinion was the court now in Rep« 57- 
™c prefent cafe ; but they declared they gave judgment for the * 
plaintiff upon the firft point. 

, Bat qu£re how the judgment is entered, whether general or 
fpeciall 
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Shipraan verfus Stevens. C. B# 

wf *"tfi A SS AULT and battery, ^yliereby the plaintiff loft her kg. 
defendant *!•. T^*^ defendant being fcrveil with a capias ad refpondendum^ 

an infant the did pot enter his appearance at the proper day after the return 
plaintiff thereof, therefore the plaintitFs attorney made an affidavit of the 
pW to Wnf " fcrvice, entered an appearance for the defendant according to 
to name bii ihc ftatutc in perfon, left tlie declarafion in the office, garc no- 
««««*««» tice to the defendant thereof, and to plead ; \vhtr«'ixpon the dc- 
ftuit^hert-* fendant em ployed Mr. jr^iA/(? an attorney of B. R^ to take the 
of,the plain- declaration out of the office and plead the general iffiie, who did 
*^™"^'P- fo in the name of one Palmer an r.trorncy of C. B. Thereupon 
JJLrtto * ^^^ plaintiff's attorney made up and delivered the iiTiie, gave no- 
oblige de-t tice of trial, fet down the caufe, fubpocnaed witnefles, and gave 
ftndantibto bjiefs to his counfel ; but when the caufc was jufl coming on to 
be tried, the plaintiff's attorney difcovered that the defendant 
vras an infant of about 1 7 years old, fo that he ou^ht to have 
appeared and pleaded by guardian ; and therefore if the plaintiff 
had proceeded to frial and judgment upon this record, it would 
have been error. 

Wherefore it was now moved on behalf of the plaintiff, that 
the defendant or his attorney might (hew caufe why the appear- 
ance in the filacer's book (Iiould not be flruck out, and the de- 
fendant be obliged to appear and plead by his guardian, and why 
the record ihoul J not be amended conformably thereto, and why 
the plaintiff (liould not have his cods occafioned by the defend- 
ant's attorney, who mud be fuppofed to know his client was an 
infant, and fo had led the plaintiff's attorney onto proceed thus 
far erroneoufly ; upon an affidavit of thefe fa£is, and that Mr. 
Waldo was a trudee for the defendant in a fettlement, and moft 
know he was not of age when he pleaded. 

On (hewing caufe for the defendant, it appeared by affidavit 
that Mr. Waldo acquainted the plaintiff's attorney that the de- 
fendant was an infant, but this w.ts after the plea pleaded^ and 
he not believing it, proceeded fo far as above faid. 

fer turiam'-^ln this cafe the plaintiff's attorney ought to have 
"applied to the defendant to name a j^uardian, and if h^ did noC 
do fo in fix days, then plaintiff ought to have applied to th^ 
court to oblige him fo to do ; and it was the plaintiff's attorney'^ 
own fault to proceed erroneoufly, although no notice had beei*' 
given to him that the defendant was not of full ag« ; and if thcr 
plaintiff had proceeded to judgment, and error had been brought^ 
« and afterwards the plaintiff had moved here to have made the? 

J3 ' xecorcS 
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record right, this coyrt would not have done it ; and therefore 
as to cofts there is more reafon that the plaintiflF (hould pay cofts 
for being permitted to have the record made right, than that the 
defendant ihould pay cofts to the plaintiff; however, as cofts 
have not been prayed by the defendant, let the defendant plead 
by guardian in fix days, and let the record be made agreeably 
thereunto without cofts of either fide. Serjeants Prime, Willes^ 
and Davy for the plaintiff,* Hewitt for the defendant. Abjinte 
C4^»l.JuJHc.WilUs. 
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Cope vcrfus Marfliall & al. B. R. 

THE record is of Hilary term in the 27th year of his prc- 
fent Majefty, Roll. 145. The declaration contains nine 
counts, but as the queftion debated arofe fingly on the 8th 
count, it will be only neceffary to write that AoyfrUy which is 
thus, viz* 

And alfo that they the faid Charles Marjhall, W. E. J. M. DedaratSoi 
7. W. T. jr. y. S. W. T. J.y. W. S. and tr. H. on the I ith *f°,'2!Sg 
isjofjurte in the year of our Lord 1753, ^"^ ^^ divcfS other up coney 
4ayi and times between that day and the day of exhibiting this burrowtin 
^ Vrith force and arms broke and entered the clofc and free j|ff»^*fiSl 
Warren of the faid John Cope called Sugar^s Lodge JVurrefiy other- 
^fe C9pe*j Warren, at the parifli of Rugeley, otherwife RudgeJy, 
•^kcrwifc RiJgely aforefaid, in the faid county of Stafford, and 
W down and confumed with their feet in walking the grafs of 
4c faid John Cope there growing, of the value of twenty pounds, 
•«j4the foil of the faid John Cope there, to wit, five acres of hid 
^ did turn up and fubvert with (hovels, fpades, corves, pick<^ 
*>^i and mattocks, and did dig up, fill up, and deftroy divers 
^<^ burraws^ to wit, 1000 coney burrows then and there made 
^ 1^ op for the harbouring and breeding of conies^ and the 
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coflies then found in the fame clofe and free warren, to wit^ 
1000 coniea of the value of fift7 poundsi did take and carry 
away, and converted and difpofed thereof to their own ufe, and 
other injuries to the faid Jcbn Cfpi did, againft the peace of our 
lord the prefent king, and to the damage of the faid John Cope 
of 100 A and therefore he brings fuit, (^c. 

And the faid Charles (and other defendants) plead firft the ge- 
neral ifiae Not guilty to the whole, and thereupon ilTue is 
joined ; and by leave of the court here for this purpofe to them 
granted, according to the form of the (latute (n fuch cafe lately 
made and provided, for further plea, as to breaking and entering 
the clofe in the faid declaration mentioned, called Sugar*s Lodgi 
Warren^ otherwife Copes JF'arrefif and treading down and con- 
fuming the grafs there lately growing with their feet in walking, 
and the turning up and fubverting with (hovels, fpades, corves, 
pickaxes, and mattocks, the faid foil there, and digging up, fiU- 
^^S UP9 deftroying, and fpoiling the faid coney burrows there 
made and kept up for the harbouring and breeding of conies, 
above fuppofed to be done, fay, that the faid Jolftt Cope ought 
not to have or maintain his faid action thereof againft them, be- 
caufe they fay that the faid Charles^ at the faid feveral times 
when, &r. and long before, was and dill is feifed in his demefne 
as of fee of and in divers, to wit, twenty acres of land, v/ith the 
appurtenances, lying and being in the parifh aforefaid, and that 
the faid CiarieSf and all thofc whofe eftate he hath, and at the 
faid feveral times \vhen, ^c, had of and in his faid land, with 
the appurtenances, from time whereof the memory of man is not 
to the contrary, have had, and have ufed and been accuftomed 
to have, and of right ought to have had, and the faid Ckarlee 
ftill of right oupht to have common of padure in and upon the 
faid clofe called Sugar's Lodge IFarren^ otherwife Copc'^s Warren^ 
in which, ts'r. for all his and their commonable cattle levant and 
couchant on the faid land now of the faid Charles^ with the ap» 
purrcnanccs, every year at ail times of. the year, at his and their 
Wills and pleafures, as to the f;ud land now of the faid Charles^ 
with the appurtenances, belonging and appertaining ; and the 
faid Charles^ William Enury^ J, il/., (and the other defendants,) 
further fay, that the faid coney burrows, in the faid declaration 
•mentioned, before the faid feveral times when, ^c. had been 
wrongfully and injurioufly made, and at the faid times when, 
is^c, were wrongfully and injurioufly kept up and continued for 
the harbouring and breading of conies in the lad-mentioned clofe, 
called Sugar's Lodge Warren^ otherwife Copers IVarren^ in which, 
CsTr. and the conies, to wit, 100,000 conies harboured and bred 
in thofe coney burrows at the faid times when, iSc. cat up and 
fed on the grafs in that clofe growing, by means of which the 
faid common at the faid times when, \sfc. was furcharged, to the 
great nufance of the faid Charles in the enjoyment of his faid 
common of pafturej fo that the faid Charles^ at the laid timea 

wheoi 
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when, ^c. could not have and enjoy his laft-mentioned com- 
mon of paflure in the faid clofe called Sugar's Lodge Warren^ 
otherwife Cop^s Warreriy in which, (5*r. in fo beneficial a man* 
ncr as of right he ought to have had and enjoyed the fame \ 
therefore the faid Charles in his own right, and the faid W. E.p 
y. M,y (and other defendants,) as his fervants, and by his com- 
mand, in order to abate the faid ,nufance, and to prevent the 
continuance of the increafc of conies there, at the faid feveral 
times when, i^c. entered the faid clofe called Sugar*s L oJge War^ 
raif otherwife Copes JVarreij^ in which, tsfr. and with (hovels^ 
fpades, corves, pi. k axes, and mattocks, dug up, filled up, de« 
ftroyed, and fpoiled the faid coney burrows fo there wrongfull]^ 
and injurioufly made, kept up, and continued for the harbouring 
and breeding of conies, and thereby did abate the faid nufance, 
as it was lawful for them to do ; and in fo doing they the faid 
Charles (and others) did neceflarily and unavoidably tread down 
and confume with their feet in walking a little of the grafs there 
then growing, and did necefl^uily turn up and fubvert with the 
faid £boveis, fpades, corves, pick-axes, and mattocks the faid 
(oil there, doing as little damage as on that occafion they poflibl/ 
could, which are the fame breaking and entering the faid clofe 
in the faid declaration mentioned, called Sugar's Lodge Warren^ 
Otherwife Cope*s Warren^ ancj treading down and confuming the 
faid grafs there lately growing with their feet, in walking and 
turning up and fubverting with fliovels, fpades, corves, pick- 
axes, and ra ittocks the faid foil there, and digging up, filling 
up, deftroying, and fpoillng the faid lad-mentioned coney bur- 
rows there made and k«:pt for the harbouring and breeding of 
conies there, whereof the faid Joh?i Cope hath above thereof 
complained again (I them; and this tliey are ready to verify^ 
wherefore they pray judgment if the faid John Cope ought 
to have or maintain his faid a£tion in that refpe£i againit 
them, b*r. 

To this pica the plaintiff has demurred generally, and the de« 
fcndants have joined in demurrer. 

There was a verdift for the plaintiff upon the general iffuc, 
Md afterwards this demurrer was feveral times argued before 
Lord Chief Juftice Ryder \5f foc'iis futs^ and it was argued in this 
term before Lord Chief Juftice Mansfield ^ fociis Juts by Mr. 
Mureton for the plaintiff, and Mr. AJion for the defendants. . 

• In fupport of th^ demurrer and to (hew the plea was bad, fc- 
^f^l cafes were cited ; firft, Coney^s cafe, Godb, I22. 4 Leou. 7. 
»• C. where the plaintiff declared in trefpafs for digging the 
plaintifF's clofe, and killing 18 conies there; the defendant 
pleaded as to all the trefpafs but killing of two conies Not guilty; 
^d as to killing the two conies juftifies as having a right of 
common, and that he found them eating the graft, and that he 
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killed them. Judgment for the pbdntiflF. To this it was anfwered 
by the counfel for the defendant, that the cafe cited is not ap« 
plicablc to the prefent cafe, for the plea now under confideration 
does not juftify the killing of conies* 

The fecond cafe cited for the plaintiff* was BelUwY. Laniom^ 
Cro. Eliz. 876. and Owen 114. S. C. which was trefpafs for 
killing conies ; the juftification is the fame as the cafe in Godi. 
and the fame judgment, fo the counfel for the defendant fub* 
mitted the fame anfwcr, that this cafe is not applicable to the 
prefent. 

The third cafe cited for the plaintiff" was Haddef(kn v. Grjffit^ 
Cro. Jac. 195. Teh. 104. S. C which was trefpafs quare clau" 
fumfregity and took, killed, and carried away conies : the de- 
fendant juflifies, for that he is feifed in fee of a mefluage and 
land, and had common by prefcription appertaining thereto in 
the place where, l^c. and that he was ready to ufe his common j 
and many conies being there damage feafant and fpoiling the 
grafs, he entered to chafe them out lead they (hould increafe : 
the plaintiff" demurred, and after argument the court adjudged 
that the plea was not good, for the commoner has nothing to do 
vrith the land but to put in his cattle^ and may not meddle with 
any thing of the lord's there ; and if the lord furcharge the com- 
* tnon, the commoner fhall have an afTife or an a6lion on the cafe ; 

and he m;fy not kill the conies, for fo long as they are on the 
land of the lord they are his property ; and when the defendant 
(hews that his intent was to enter to chafe the conies, that entry 
mras tortious ; and.fo there was judgment for the plaintiff; The 
counfel for the defendant now admitted this cafe was good law, 
but faid it was not like the c^fe at bar. 

The fourth cafe cited for the plaintiff was Sir Jerome Harfey 
V. Hagberton : the que (lion was. Whether a commoner may call 
down and fill up coney burrows which were made in the com- 
mon wade where he was to have common ? and this being pleaded 
in judification, and a demurrer thereupon, it was refolved and 
adjudged without argument, that the commoner. had not any 
other intered than to take the common by the feeding there of 
his cattle -, and may not Medroy the conies nor coney burrows ; 
wherefore without argument it was adjudged that the plea was 
not good. In anfwer to this cafe it was obferved by the counfel 
for the now defendants, that the cafe cited was determined with- 
out argument, and is fo mentioned by the reporter twice: 
2^, That it does not appear what the nature of the juftification 
was ; and it might be a juftificatioti merely by the defendant^ a& • 
having a right of common, without dating or alledging any 
furcharge -, and if fo, the cafe was admitted to be law \ and that 
this was the nature of the judification is mod probable, or other- 
wife it would have been further ftated^ and the defendant's 

counfel 
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CoxaaM agreed, that the lord may lawfully creft coney burrowi 
on the warreni and may encourage the mcreafe of conies, fa 
that he do not furcharge the common ; but when that is done^ 
the coney burrows (it was infilled ) were a niifance ; and they 
faid that in the prefent plea the furcharge is infiftcd upon, and . 
that the ereclion of the coney burrows was the caufc of fuch 
furcharge, which is admitted by the demurrer i and therefore 
the prefent cafe is very different. 

The fifth and laft cafe cited for the plaintiff was, 2 Bulft, 1 16» 
Carrilv, Pack and Baker ^ i BrownL 227. S. C. trefpafs ^art 
tlaufum isf lihtram ivarrennatn fregit ?5* inttavit^ and for digging 
the ground, tfr. The defendants plead Not guilty, except as 
to entering the warren, chafing the conies, and digging the land; 
and as to chafing the conies and digging the land they juftify, as 
haTing a right of common ; that the plaintiff's father ftored the 
place with conies 5 that the plaintiff made new holes, by reafon 
ivhercof defendant's fheep ofien fell into them, and fo were 
hurt ; by teafon whereof defendant with ferrets chafed the co- 
nies, and digged down the burrows, and filled up the holes for 
the better prefervation of the common : demurrer to the plea, 
and judgment for the plaintiff. To this cafe it was anfwered by 
die defendant's counfel, that the judgment was given upon the 
infufficiency of the plea, and, as it feems, principally upon this 
reafon, becaufe the defendant harh not denied but admitted the 
free Wiirren ; for Croolie J. fays, " Tf the pbintiff hath a free 
•* warren, the defendant cannot juftify the killing the conies." 
. {Haiigttcn ].) — Coney burrows are incident to a warren ; and 
per DodcUridge J.— If the defendants had pleaded Not guilty tO 
the trefpafs in the warren, this Ind been then well pleaded, and 
Ac plaintiff muft then have made it appear to the court that he 
had a free warren j but by this plea they have confcffed that he 
had a free warren 5 fo the court was clear of opinion that the 
juftification was not good, and judgment was entered for the 
plrimiff. According to the report of this cafe by Brown/, as of 
frin, II Jac. I. the fuit was held to be difcontinued by reafori 
of a defect in the pleading, and fo no judgment given in this 
cafe on the merits. The pleading ftood thus : declaration in 
^pifs for breaking the plaintiff's free warren, digging his land, 
^odchaGng his conies, and taking them. Defendants to aU 
^cept entering the warren, chaGng tl:e conies, and digging the 
^^f plead Not guilty j then as to digging and chafing the 
conies they juftify, and fay nothing as to the entering the war- 
den* neither by confeffion nor travcrfe, and fo all was difconti* 
"^d 5 and cites 4 Rep. Harl^enden^% cafe : this arofc from an 
*^eftion taken by Mr. Jufticc Hau^on^ of which fome men- 
^^ is made in the report of this cafe in Bulftrode; but however 
™« may be, fuppofing the judgment to be given on the merits 
^^ the plaintiff as reported by Buljlrodi^ that determination 
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(the defendant's counfcl infifted) cannot afe& the cafe now at 
bar, for here the defendants have purfued the advice of Mr. 
Judice Dcdderidgej and have juflified entering into the clo(e» 
but (by the general iflac to the whole) have denied the enteiing 
into the free warren, fo that the prefent juftification does not 
admit the clofe to be a free warren, and therefore the reafon 
given for the infudiciency of the plea doth not hold in the pre- 
fent cafe ; that coney barrows arc incident to a warren doth not 
{hew this juflification to be bad, which docs not admit the place 
in which, l^c, to be a warren. But it was admitted by the 
• • counfcl for the defertdants, that this cafe was rather an authority 
fir^ than againft them ; for in the argument thereof by Sir Ro* 
bert Hitcham in fupport of the j unification, he agreed that kill- 
ing of conies was not juftifiable ; that in Simon de Harcourt*B 
cafe, 13 i/. 8. f?. 15. which was trefpafs for digging a trench 
upon the common, which the commoners juftified to prevent 
the common being aniiually overflown, in which cafe the court 
were divided in opinion tuo againd two : the Chief Juftice went 
upon this difFereiicc, where the commoner meddles with the foil 
df nov9, and where he only reforms a misfeafance; in the cafe 
of Simon de Harcourt the commoner raccidied with the foil it 
novo; but if the tcrtenant do inclofe, the commoner may pull 
down, becaufe this is only done to reform a misfeafance. If 
the lord do make a pond upon the common, if the commoner 
notwiihftanding this hath common fufficient, this is good} but 
if all the common be taken up in the pond, they may lawfully 
let out the water, and fo enjoy their common, and this they 
may well jallify ; and cites the fame cafe. Then he infills that 
the tertenant ought not to take adv;intage of his own wrong, and 
that it is lawful for every man to remove what is hurtful or a 
damage to him. After this argument the court determined the 
cafe of Carril v. Pack and Bakcr^ upon the reafon that it was 
charged in the declaration that the defendants had broke the 
plaiiuilT's froe warren, and done the trefpafs complained of there; 
and this was admitted by the juilification ; and therefore the 
court were of opinion that the judificatlon was bad, becaufe 
coney burrows are inc ident to n warren ; from hence (the now 
defendant's counfrl fubmltteJ) may he very fairly dr:|^n this 
almpfl nccefl'ary confecjiicnce, t'/s. That if in that cafe the de- 
fendants had pleaded Not guilty to the itefpafs in the nuarreny 
the juftification fiad been good ; for Mr. Jullice Dodderidge ex- 
prefsly fays, if the defendants had pleaded Not guilty to the 
trefpafs in tlie warren, this had been then luell pleaded^ and the 
plaintif}' muH then have made it appear to the court that he had 
a free warren, but by this plea thqy have confcfl'ed he had a free 
warren •. in the cafe at bar the free warren is denied by the 
general ifluc, and therefore the defendant's counfcl noW fub- 
mitted to the court that this cafe cited by the plaintiff is a ftrong 
authority for the defendants. 
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, They who argued for the defendants did not deny the authori- 
ties cited for the plaintiff, nor difpute the principles upon which 
fhofc cafes arc founded, but contended that the plea in the cafe 
at bar may ^ good confillentiy with thofc principlfs; and to 
diftinguiOi this from all the cafes cited for the plaintiff as to the 
intereft of the commoner, it was firft admitted by the defendant's Intereft of 
counfel, that his intereftronfills in the feeding on the herbage, ^*"«»- 
and that he has no other intereil in the foil; that the lord or intc«ftof 
owner of the foil may feed the herbage with his cattle, and is not thclont 
Tcftrained to any fpecies of cattle, but may departure it with beafts 
cf warren ; that the commoner hns no right to diftrain, chafe, or Commoner 
kill the beafts of the lord. Thcfe are the general rules which cannotchafe 
they (for the defendants) faid they did not difpute, but fubmitted °oJr«^cl5ac. 
to the court that thefe rules admitted of fome exceptions or re- 
ftridions, and that although the lord may put what fpecies of 
cattle he pleafes upon the common, or may ufe the foil in what 
manner he pleafes as h:s own foil, yet that muft be underftood 
/ui modo: that he ufes the foil or feeds the herbage with cattle in Lord's ufeof 
fuch manner as may be confifte t with the 'rights of the com- ^^'^^^ 
moners} and here this rule of hw ought to be obferved,^r utere 
tuo ut alieno non ladas; and therefore it was contended, and in- 
fifted by the defendant's counfel, that if the lord or owner of the He ought 
foil puts fuch a number of cattle upon the common fo as to fur- "°^ ^ ^^' 
charge it, that is to f;jy, if by means of fuch number of cattle ^^'^ 
turned on by the lord, the commoner has not a fufficient common 
of pafture for the cattle he has a right to feed on the common, 
or by means of any ere£lions on the common, the commoner is nor nuke 
difturbed, hindered, or reftrained in the enjoyment of his right, «"^<»«- 
fo that he cannot enjoy his Common in fo ample and beneficial a 
manner as he has a right to do from the nature of his grant, cuf- 
tom« or prcfcription V thefe are injuries done to the commoner, Thefe t« 
and whicl^ the law calls nufances, and for which the commoner nufincet, 
has a right to a rcdrefs by law ; and there are a variety of, cafes rounei^to"^ 
in the books to prove this. Then they ftated the plea, the facls hare redieis. 
wherein difclofed are admitted by the demurrer, fo that it appears 
that an injury has been done to the commoners by the making 
and continuing of the coney burrows, which is the caufe of the 
foVcharge upon the common : if this be an injury, the commoner 
has a right to redrefs; but how and in what manner is the que/- But In what 
iion^ Whether by abating the caufe of the nufance, or by an action [?*""**«** 
againft the lord ? It was infifted for the plaintiff, that the remedy ^^"^ ***** 
is by adlion only, and that the defendant has no right to abate May abate 
it, and by taking this method or courfe of redrefs is a trefpaffcr; *« nuf-nce, 
and this is the fubrtance of what has been contended for on the 
part of the plaintiff ^ but what is now infifted upon on the be- 
half of the defendant i^. 

That the abatement of the caufe of the nutance, as in the 
prefent cafe, is a legal method of redrefs \ that it is agreeable to 
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the reafon and policy of the law, and that by purfuing thiscaurfe 
the defendants are not trefpaiTers, but-that their plea contains a 
legal juftificafion ; that this is a legal courfc of redrefs, and agree- 
able to the reafon and policy of the law, appears from hence : 



fcfi"*" Nufonces are jconfidered either as public or private nufances^ 
pfitt* public nufances are fuch as ^ffcSt the public, all the king's ftib- 
jeAs, as the (lopping up an highway ; private nufances are fmch 
as only zffcSt certain particular perfons. 

PvUic Public nufances may be abated by any of the king's fiiu>jed8» 

but no a£lion will lie by a private perfon for a public nufance, be« 
caufe this would tend to create an infinite number of fuit^ 
one man being as well entitled to bring fuch aftion as an- 
other. 

Piivatt. Private nufances ma^ be abated by the perfons injured by them, 

or the party injured may bring his a£liou to recover damages £ov 
General rale the injury he luftains ; and this is the general rule of law with 
^to nu- refpeft to nufances ; and how the cafe at bar comes to di£fev 
from that general rule of law, the defendant's counfel were at a 
lofs (as they faid) to underftand ; that the party in this cafe of a 
private nufance may bring an adlion to recover damages, but can« 
not abate it ; fpr if there is any reafon to differ this from all other 
cafes of private nufance, the rule to prevail according to the ge- 
neral reafon and policy of the law ought to be tlie very reverfe, 
viz. That thefc kind of nufances may be -abated, but that no ac- 
tion would lie •, for if aflions are to be brought by every perfon 
injured by this kind of nufance, it mull tend to create .a multi*' 
plicity of fuits, for every commoner has the fame right of a£lioa 
as another ; and in the cafe before the court may produce thou- 
fands of fuits. 

ilbatiogtbe Befides, abating the nufance in this cafe is the mod reafonable, 

anfance in proper, and moil adequate courfe of redrefs : by an aflion on the 

»oftVcafon- ^•'^ againft the lord, the commoner can only recover damages^ 

able but fuch acllon will not reform the nufance ; that notwithftand- 

ing fuch adion the nufance continues, and by the continuance 

of a private nufance pending; an a£lion, a perfon might in fome 

cafes fufFcr irreparable injury •, therefore the abating the nufance 

is the mod reafonable and proper courfe of redrefs, and bell 

« adapted to the nature of the injury. 

But that this courfe of redrefs (hould not be lawful in this par- 
ticular cafe o€ a private nufance, and yet allowable in all others^ 
(as was contended for on the fide of the plaintiff,) is neither agree- 
able to common fenfe and reafon, nor to the reafon and policy of 
the law ; and therefore the defendant's counfel now took into 
conGderatiou the rcafoi^ upon which this diftinQioni this excep- 
tion 
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tion to the general rule of law, is contended for on the other 
fide ; and it is only this, viz. That the commoner has no intereft 
in the foil, is not to meddle*with the foil of the lord ; all he has 
to do, is to take the grafs with the mouths of his cattle. In an- 
fwer to which the defendant's counfel infiiled, that the .common* 
er^s having na intereft in the foil, is no reafon why he may not 
cater into the common and dig the foil to abate a nufance ; for if 

1 have a clofe lying contiguous to another clofe through which a 
watercourfe runs, and my neighbour makes a dam acrofs the 
watercourfe by which my clofe is overflowed, furely I may cn^er 
into my -neighbour's clofe>and dig up the dam in order to abate 
the nufance, and that^ although I have not, nor claim to have» 
any kind of intereft in the foil. This is every day's praftice in 
jaftifications for abating of nufances, and is fo well known and 
eftabliihed that there is no need to cite authorities to prove it. 

2 Infl. 405, 6, That the party injured may enter into the land of 
the wrong-doer to abate the nufance, whether it be in his own 
poflei&on or in the pofiefiion of his alienee ; and to the like pur- 
pofe are many cafes put in the year-book, 9 Ed. 4. 35. If a 
watercdurfe to my mill be diverted by making a ditch in another 
man's foil, I may enter and fill up the ditch ; this cannot be dif- 
pated, and therefore it may be fairly concluded, that in the pre* 
lent cafe the commoner may lawfully abate the nufance. A right 
cf common is certainly an intereft in the produce of the foil» 
though not jn the foil itfelf, and is fuch an intereft >as gives the 
party a remedy to recover (if deprived of it) by an affize ; it is 
iuch an intereft as enables the commoner to diftrain the cattle of 
fti:anger8 depafturing the grafs as damage-feafant ; it is fuch an 
intereft as enables the party to abate a nufance eredied to his pre- 
judice in the enjoyment of his common, as appears from the cafe 
oi Mafon y , Cafarj 2 Mod. 6^, which was trefpafs for fulling 
down of hedges ; the defendant pleads that he had a right of 
common in the place where, tsfc. and that the hedges were made 
upon his common, fo that he could not in ea parte enjoy his com- 
mon in tarn amplo tiiodo^ &c. and fo juftifies the pulling them 
down ; and upon a motion in arreft of judgment after a verdict 
for the defendant, the court were of opinion that the defendant 
might abate the heiiges, for thereby he did not meddle with the 
foil, but only pulled down the ere£tion; The fame point laid * 
down 15 if. 7. 10.^. Bro. tit. Common^p, 9. 2 Injl, 88. Thefe 
cafes were ftrongly infilled upon as in point for the now defend- 
ants. T he ere<^ion of the hedge to inclofe part of the common 
by the lord or owner of the foil is not in itfelf an unlawful zGtx 
the lord as general owner of the foil may lawfully inclofe and 
hold in feveralty, leaving fufficient pafture in the refidue of the 
common for the cattle of perfons having a right of common, and 
that of common right by the common law, and not as frequently 
underftood,^ by virtue of the ftatute of Merton^ which (it was 
£ud) is only declaratory of the common law \ the injury and 

nufance 
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nnfanCe thereof becomes fuch by incloGng fo much of the com« 
mon as to deprive the commoner of the enjoyment of his right of 
common ; fo the ere£ting of coney burrows is not of itftlf un- 
lawful in the lord as owner of the foil, but as they are the means 
and occaGon of a furcharge on the common, fo as to prejudice 
the commoner in the enjoyment of his right of common. The 
injury is the fame in both cafes, and therefore the redrcfs ought 
to be the fame. 

The counfel for the defendants concluded, that there is not one 
cafe of authority, or any principle of law that will fupport the 
do£irine contended for by the plaintiff ; but on the contrary, the 
firft principles of law and common fenfe tell us, that it is lawful 
for every man to remove what is hurtful to himfclf ; that every 
nufance of every kind, whether private or public, may be removed 
by the perfon injured by it ; that the coney burrows in the pre- 
fcnt cafe are a nufancc to every commoner, as being the caufc 
of a furcharge, which is an injury to the right of the common- 
ers; that though the furcharge is the immediate injury, yet the 
coney burroughs being the caufe of its being lo, are removable 
as a nufance ; as the ere6ling of a dam acrofs a watercourfe is 
not the nufance, but the caufe of It. The creftion of the coney 
burrows is furely ad fiocumeuium of the commoners as being the 
caufe of the furcharge, and as a nufance, by every rule and prio^ 
ciple of law may be abated and removed. 

Upon a former argument of the cafe at bar, Dennifin J. toofc 
an obje£lion to the plea, that the defendant did not diereby al— 
ledge, that by the increafe of conies he was deprived of a fuffi— 
, ciency of common; and cited j Lutiv. loi. Hajfard y..Cantrelf* 

In anfwer to that objection, it was now faid by the defendant's 
counfel, that the defendant by his plea alledges, that the commorx 
was furcharged by the conies ; that the word furcharge is a tech- 
nical term, and, in law, underftood to mean (when applied to the 
lord) that he has not left afufTiciency of common to the tenants^ 
who have common right ; and the plea aivers, that the defi:ndauC 
could not have and enjoy his common of pafture in fo ample and 
beneficial a manner as of right he ought to have had and enjoyed 
it ; and that beneficial manner, that, of right, the commoner 
ought to enjoy his common, with refpeft to the owner of the 
foil, is only fufficiency of common ; and when it is alledged that 
he cannot have and enjoy fuch common as he ought, of rights 
to have, it is the very fame as to aver that he could not enjoy » 
-fufficiency of common. With refpeft to the cafe in i Lutnv. i o r • 
which was an a6ion upon the cafe by a commoner againft the 
Idrd and owner of the foil of a wafte, for putting into the wade 
divers cattle, and for ereding coney burrows and feeding th^ 
grafs with conies, whereby the plaintiff could not enjoy hiscom*^ 
mou in tarn atnplo (5* hnepcia/i modo tsffirma as before, it wa^ 

objedie^ 
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objefted for the defendant, that the plaintifFhad not charged the 
defendant with any furcharge of the common, butortly that there- 
by he the plaintiff couki not enjoy his common^ isl'c. In anfwer 
to this, the counfel in the cafe at bar faid, that the prefent cafe is 
very diflPerent from that in Lutw.^ foi; the plaintifFhere is charged 
with an aft ual furcharge in terms, and it is alledged that thereby 
the defendant could not enjpy his common of pafture in fuch 
manner as by right he ought to have done. But notwithftanding 
this good argument for the defendants, judgment was given for 
the plaintiff upon the merits. The objeftion to the plea was 
given up. 



Filewood ver/us Popplewell and Turner. C. B. 

C^ie. TjILARTttxm. in the 30th year of the reign of King Son facial 
-*^ George the Second. Elfewhere as it appears of Eafler H^^^ ^^\ 
term laft pafl upon the 308th and 309th Rolls it is thus con- ^^,^j^^\J^' 
tained: Middle/ex^ to wit, The (heriff has been commanded, fueaoutin 
that whereas on the 25th day of O^ober^ in the year of our Lord * ^afc f** 
1755, Thomas Popplewell^ of Carnahy-ftreet in the parifh of &aint Se^ucT" 
James^ Wejlminjler^ hofier, came in his own perfon before Henry^ court by an 
Mathurji efq. then and ft ill one of the juftices of our lord the l»*beitc©r- 
now king, of the bench here, at hi$ chambers (ituate in Serjeants^ ^^^ 
Inn in Chancery-lane^ and acknowledged himfelf to owe to James 
Filewood the fum of 12/., which^faid fum of 12/. he the faid 
fT. P. for himfelf and his heirs did will and grant to be made of 
his lands'and chattels, and to be levied to the ufe of the faid 
y. F. And on the 12th day of November^ in the year aforefaid, 
ibcbard Turner^ of King-Jlreet^ Saint Margarefsy Wejlminjler^ 
vidualler, came in his own perfon before#the faid Henry Batburjl^ 
then' and ftill one of the faid lord the king's juftices of the bench 
here, at his chambers fituate in Serjeants-Inn in Chancery-lane 
aforefaid, and acknowledged himfelf to owe tp the faid James 
Filewood the fum of 1 2 /., which faid fum of 12/. he the faid 
R. T* for himfelf and his heirs did will and grant to be made 
of his lands and chattels, and to be levied to the ufe of the faid 
y. F. under the condition following, that is to fay, that one John 
Smith fbould appear in the king's faid court of the bench here in 
his proper perfon, or by his fufficient attorney to a certain original 
writ in a pl<ca of trefpafs upon the cafe to the faid J. F. his da- 
mage of 1 6/., to be brought by the faid J. F. againft the faid 
Jb S. before the end of two terms then next following, and to be 
profecuted in the faid court here, to anfwer the faid James File-> 
wood in the plea aforefaid ; and if it fliould happen that judgment 
ihould be given in the faid court here for the faid J. F, againft 
the faid J. S. in the aforefaid plea, that then the faid J. S. 
ihould fatisfy the faid James Filewood the damages which ihould 

be 
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be adjtidged to him in the court aforefnid in the (aid pfei, or 
render his body to the king's prifon of the FUet on that occafioo, 
which faid recognizance taken and acknowledged before the (aid 
juftice in form aforefaid, he the faid juftice afterwards, on the 
28th day of November^ in the 29th year of the reign of the faid 
lord the now king, delivered into the faid court here to be re- 
corded, and the fame was recorded in the f^id court accordingly^ 
as by the record thereof in the faid court here remaining more 
fully appears, which faid recognizance dill remains in the faid 
court here in full force, no way fatisfied, fet aiide, cancelled^ 
or made void : and although the faid J- F* before the end of die 
faid two terms did fue and profecuce a certain original writ in « 
plea of trefpafs on the cafe to rhe faid J. F. his damage of i6/*t 
out of the court of the faid lord the king of his Chancery at 
Wejinunjler^ againft the faid J, S., by the name of J. S., late 
of the parifli of Saint JameSy Weftminjlery in the county of Mid^ 
Hefexy vidualler, returnable before the king's juftices here^ to 
which the faid J. S. by his attorney appeared in the faid court 
here by his fulficient attorney \ and although afterwards, to wit^ 
in Michaelmas term, in the 29th year of the reign of the did 
lord the now king, judgment in the faid plea of trefpafs on the 
cafe was given in the faid court here for the faid J. F. ag^ft 
the faid J. S. in the aforefuid plea, and the faid 7. F. then and 
there, by the confidera^ion and judgment of the laid court here, 
recovered againft the faid J. S. in the faid plea 25 /. 10/. which 
were tl^^n and there in the faid court heVe adjudged to the faid 

^^. F, in the faid court for his damages, which he the faid J. P. 
ad fuftaincd on occafion of the not performing of certain pro- 
mifes and undertakings then lately made by the faid J. 8« to the 
•« Atfor faid J. F. at fV. aforefaid, in the faid county of A/.*, whereof 
imcofttand |jj^ fj^y ys, was cpnvi£led, as by the record and proceedings 
abottthitfuit thereof remaining in the faid court here in full force, not re- 
in that be- verfed, annulled, paid off, or fatisfied, more fully and at large 

^^'"'^nd! *PP^^«5 7^^ ^^^ f^*^ J; S' ^^^^ "Q^ P*''<* the faid damages fo 
•d^"*(S«fe" recovered againft him in form aforefaid, or any part thereof, 
vordt are nor rendered his body to the faid prifon of the Fleet on that 
•mitted,) occafion, as the faid lord the king hath received information from 
tice nken the faid J. F., and becaufe the lord the king was willing that 
tbereof in thofe things which were right done and acknowledged in the faid 
■enTSpthe ^^^ ^^^^ (hould be Carried into due execution, he commanded 
the faid iheriffof JIf., that by good and lawful men of his baili* 
wick he ihould give notice to the faid T. P. and R, T. that they 
might be here from the day of Ea/ler in three weeks, to (hew n 
they had or knew of any thing to fay for thcmfelves, to wit, the 
faid T. P., why the faid 12 /. by him in form aforefaid acknoww 
ledged (hould not be made of his lands^ and chattels, and the faid 
R. T. why the faid 1 2 A by him in form aforefaid acknowledged 
ihould not be made of his lands and chattels, and levied to the 
ftfc of the faid J, F. according to the forna and cBcGt of the 

aforefud 
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aforefatd recognizance, if, isfc- And now here at this day, to 

wit, f^om the 62.^ oi EnJIer in three weeks, the faid J. P. cometh 

bjr William Pryor Johnfon his attorney, and ofFcreth himfelf on 

the fourth day againft the faid 2". P. and R. T, in the plea aforc- 

filid ; and they being folemnly called do not come, neither doth 

cither of them come ; and the fheriflP, to wit, William Bedford 

cfq. and I^ Whitthrtad cfq. now (heriff of M. aforefaid, re- 

tumeth, that the faid T. P. and R. T. have not, nor hath either 

of tbem any thing in his bailiwick where or by which he can 

ghre them or either of them notice, nor are the faid T. P. and 

R. T.% nor is cipher of them found in the fame ; therefore, as be- Second Iclie 

£otc the iheriffis commanded, that by good, faff, he (hould give ^**^* 

Botice to the faid T. P. and R. T, that they be here on the i|ior- 

Tt>w oi tbi .jifcenfion of our Lord^ to (liew in form aforefaid, ^c^ 

if, itL At which day the faid J. F. cometh here by his attorney 

aforefaid, and ofFereth himfelf on the fourth day againfl the faid 

y, P. and R. T, in the plea aforefaid ; and they being folemnly 

called by William Kinjliy their attorney come 5 and thereapoa , 

the Cud J-F. prays execution againft the faid ST. P. and R. T,^ 

to'wit, againft the faid T, P. of the faid 12/. by him in form 

aforefaid acknowledged, and againft the faid R. T. of the faid 12/. 

by him in form^forefaid acknowledged, according to the form and 

€Sc£t of the recognizance aforefaid to be adjudged to him, i^c. 

And the faid T. P. and R. T.y by the faid William Kittjley their 
attorney, come and pray leave to imparl here until on the morrow 
of the Holy Trifiityy and they have it, isfc, ; the fame day is given * 
to the faid J. F. here, £5*^.; at which day come here as well the 
faid y.P- as the faid T, P. and R.T. by their attornies afore- 
faid ; and the faid T. P. fays, that the faid J, F. ought not to 
have execution againft him of the faid 12/. in form aforefaid 
acknowledged by virtue of the faid recognizance, becaufe he 
lays, that the faid John Smith in the faid judgment, mentioned Plei that the 
before the ifluing of the faid firft, writ oi fcire facias^ and before **^'"^'"^ 
the return of any writ of capias ad fatisfaciemlum againft him, died, aaion'dled 
that is to fay, at W. aforefaid ; and this he is ready to verify : before any 
wherefore he prays judgment if the faid J. P. ought to have exe- "■JJjj"' 
cation againft him for the aforefaid 12/. by him aforefaid ac- agiinfthuB* 
Imowledged, by virtue of the faid recognizance : and the faid 
jR. r. fays, that the faid J. P. outjht not to have execution 
againft him of the aforefaid 12/. by him in form aforefaid ac- 
knowledged by virtue of the faid recognizance, becaufe he fays, 
that the faid John&mB in the faid judgment mentioned, before 
the ifluing of the faid firft vfx\t ol fcire facias, and before the re- 
turn of auy writ of capias ad fatisfaciendum agatnft him, died, that 
is to fay, at W. aforefaid ; and this he is ready to verify : where- 
fore he prays judgment if tlie faid J. F. ought to have execution 
againft him for the aforefaid ill. by hioa aforefaid acknowledged 
by virtue of the faid recognizance. W* Hajward. 

And 
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And the faid 7- ^« thereupon prayeth leave to reply to the CM 
pleas of the faid T. P. and R. T. by them above pleaded here 
until on the morrow of ^// Souls, and he hath it, ^r. ; the fame 
day is given to the faid jT. P. and R, T, here, Isfc. ; at which 
day come here as well the faid J. F, as the faid 3". P. and U. Y* 
by their attornics aforcfaid •, and the faid J. F, fays, that he by 
any thing by the faid T. above in pleading alledged, ought not 
to be barred from having execution againd him of the fatd 12 L 
by virtue of the faid recognizance, becaufe he fays, that after the 
recovery of the aforcfaid judgment againft the faid J, S., at the 
fuit of the faid J, P., and long before the fuing forth the faid writ 
of /tire facias tirll above mentioned, to wit, on the 23d day of 
January^ in the 29th yeat of the reign of our faid lord the now 
king, he the faid J. F, fued and profecuted out of the court of 
our lord the now king of the bench here at Wefiminjier in the 
county of Middlefex^ of and upon the faid judgment, his majrf- 
ty's writ of capias ad fatisfaciendum, directed to the then iheriff of 
M*i by which faid writ our faid lord the now king commanded 
the then faid IherifF, that the faid (herifF (hould take the faid 
jf. Smithy if he (hould be found in his bailiwick, and fafely keep 
him, fo that he might have his body before his majefty's judtces 
of the bench here in eight days of the Purification of the BUffed 
Mary^ to fatisfy the faid J, F. his damages aforcfaid in fornt 
aforcfaid recovered ; at which day IVUliam Beckford cfq. and Ive 
Whih'brtad iii<\. then Q\tnG[ oi Middiefx aforcfaid, returned here 
upon the^ faid writ, that the faid jfoh/i Smith was not found in his 
bailiwick, as by the faid writ, und the faid return thereof duly af- 
filed in this court here on the file of writs oi capias ad fatisfaciendum 
of the term of St. Hilary^ in the 29th year aforcfaid, may more 
fully and at large appear : and the faid J. F. further fays, that 
the faid J. S. at the faid return of the faid writ of capias aifaiif* 
faciendum^ and long afterwards, was living and in full life, to wit, 
at Weflminfier aforcfaid ; and this he is ready to verify : where- 
fore he prays judgment, and that execution of the faid 12/. 
againd the faid Thomas by virtue of the faid recognizance may 
be awarded to him, to'r. And the faid J. F. fays, that he by any 
thing by the faid R. above In pleading alledged, ought not to be 
barred from having execution againft him of the faid 12A by 
virtue of the faid recognizance (and fo replies ezadlly in the 
fame manner to the plea of the defendant R.). D. Peolel 



DemorRr. And the faid T, P. as to the faid plea of the faid J. F. above 
in reply pleaded to the faid plea of the faid Thomas P. by him 
above pleaded fays, that that plea in manner and form aforcfaid 
above pleaded, and the matter therein contained, are not fuiEcient 
ijn law for the faid J. F. to maintain his having execution againft 
him the faid T. P. of the aforcfaid 12/. by virtue of the faid re« 
cognizanccj to which faid plea in manner and form aforcfaid 

above 
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mboye in reply pleaded, he the faid T: P, need not, nor is he 
bound in anywife by the law of the land to anfwer ; and this he 
is ready to verify ; wherefore for want of a fufficient replication 
in this behalf, the faid T, P, as before prays judgment, and that 
the faid jf, F, may be barred from having his execution againft 
him for the aforefaid 12/. by him aforefaid acknowledged, by 
virtue of the recognizance aforefaid ; and the faid' T, P, for ' 
caufes of demurrer in law in this behalf, according to the form 
- of the ftatute in fuch cafe lately made and provided, fhews to the 
court here thefe caufes following, to wit, that the faid replica« 
tion is no anfwer to the matter in the faid plea of the faid 71 P. 
above pleaded, and that the fame is double, uncertain, and in* 
fufficient in law, and tends to put in iflue matter altogether that 
is not ifiuable, and the faid R. Turner (the other bail) put in 
die like demurrer to the replication to his plea. 

And thereupon the faid y. F. prays leave to join in demurrer joiaiier in 

to the above demurrers of the faid T*. P. and R, T. here, until demurrer. 

in eight days of St. Hilary^ and he hath it, ^c. The fame day 

is given to the faid T, P, and R. ST. here, Isfc, at which day 

come here as well the faid J. F. as the faid ST. P, and R. T. by 

their attornies aforefaid ; and the faid J. fays, that the faid plea 

of the faid J. above in reply pleaded to the faid plea of the faid 

T*. P, by h|m above pleaded in bar, and the matter therein con- 

'tained, are fufficient in law for the (zid, James to maintain his 

baving execution;againft the faid T. P. for the aforefaid 12/* 

by him in form aforefaid acknowledged by virtue of the faid re- 

co^zance, which faid plea fo pleaded in reply, and the matter 

therein contained, he the faid James is ready to verify and prove^ 

IS the court here (hall dired ; and becaufe the faid Thomas hath 

not aafwered the faid replication, nor hath hitherto in anywife 

denied the fame, he the faid James as before prays judgment 

and his execution againft the faid T. P. for the faid 1 2 /. by him 

in form aforefaid acknowledged by virtue of the faid recogni- 

»ncc, to"r. and the faid James alfo puts in the like joinder in 

fanunrcr to the demurrer of the other bail R. Turner : and be- 

cittfe the juftices here will advife themfelves of and upon the 

pwmifcs before they give their judgment thereon, a day is given 

to die (aid parties here until from the day of Eafter^ in fifteen 

^1 to hear their judgment, for that the faid juftices »hcre are 

^t yet advifcd thereof, fa'r. 

Rlewood verfus Popple well and Turner. C. B. 
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^CIRE facias upon a recognizance againft bail, fetting forth Scire ftcl 

the fame, and that Filewood rccovtred judgment againft Smith "^"j^"^^ 
"^ principal defendant, which ftill remains in full force prout ,g,iait ^^, 
• ^^^ recordum t yet Smith hath not paid the damages recovered 
^ the pla'mtiff againft himj nor rendered his body to the prifon 
• Vol U. F of 
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of the FUetf therefore the (hcrifF was commanded to give notice 
, to the now defendants Poppleweli and Turner, the faid SmitV% 
baU, that they be here on fuch a day to fhew caufe why the plain- 
tiflTfliould not have ei^ecution againit them according to their faid 
recognizance. 

Popphwell TLTid Ti/rwr plead federally that the plaintiff ought 
not to have execution againft them, becaufe they fay that 7iBi» 
Smith in the faid judgment mentioned, before the iffuing of the 
faid firft writ of fcire facias^ aod before the return of any eafiuu 
adjatisfaciendum againft him, died ; and this he is ready to yc- 
rify, £5V. 

The plaintiff replies that he ought not to be barred from having 
execution againft the defendants, b.ccaufc he fays, -that after the 
recovery of the faid judgment againft John Smithy and before 
the fuing forth the faid tixfi/cire facias , viz. the 23d of January^ 
in the 29th year of the prcfent king, he tucd out a capias ad 
fatisfaciendum, (and fets it, out,) whereupon the (heriff returned a 
tion ejl inventus^ as appears by the writ on the file ; and plaintiff 
further fays, that at the time of the return of the faid ca.fa. and 
long afterward, the faid John Smith was living, to wit, at W^ 
in uie county of M, j and this he is ready to verify : wherefore 
he prays judgment and execution to be awarded againft the faid 
bail. 

Demuner. To this replication the defendahts have demurrejj and the plain* 
tiff hath joined in demurrer. 

This cafe was argued this prefcnt term by Serjeant Hajward 
foi; defendant and Serjeant PooU for the plaintiff. 

It was objeApd that the replication is bad, becaafe it is an 
affirmative upon an affirmative, and that it concludes with an 
averment without denying or traverfing the death of John Smithy 
as alledged in the defendant's plea ; and to prevent prolixity in 
pleadings the defendant ought to have denied the death of Sniitb^ 
and to have concluded to the country, pr with a traverfe. 

It was anfwercd for the plaintiff and refolvcd by the court, 

{ahfente Noel J.) that the replication is very right, in concluding 

with an averipent ; and it would undoubtedly have been bad, if, 

after fetting forth a cd. fa. it had concluded to. the country by 

denying the death of Smith, or had traverfcd his death j for if 

the plaintiff had replied irt that manner, the defendant would 

have been deprived of the right he had to rejoin that there was 

no fuch writ of ca./a. which he might and had a right fo to 

A ru»e m rcjoin if he had thought fit ; and it is an eftabliflied rule in plead* 

whii'nfw *"6» ^^^^ where cither party introduces new matter, the other ^ 

matter it in- fidc (hall havc an opportunity of aafwering to that new matter ; 
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»nd here the plaindflFby fetting forth the ca,/a. in his replication 
has introduced that as nevtr matter ; and if he had concluded to 
the country, or with a traverfe of the death of Smti, the de- 
fendants would have been deprived of an opportunity of anfwer- 
ing to the ca./a. and in that cafe the replication would have 
been bad ; and Carth, 40, was allowed to be in point ; fo judg- 
ment was given for the plaintiff upon the firft argument, 

N, B. In the argument of the above cafe it was agreed both 
by the bench and the ferjeants at the bar, that if the principal 
defendant dies after the return of the capias ad fatisfaciendum^ 
allhough bis death be before the fuing forth, the firft fare facias^ 
the bat! are fixed with the debt and cofts in point of law, and 
the fcire faciais are only an indulgence of the court \ and fo it 
was lately ruled in this court. 

i 

Young verfus Moore. C. B. 

I N order to hold the defendant to fpecial bail the plaintiff makes De/endiot 
-* affidavit that the, defendant // jnjlly indebted to him in the fum *^^«** ^^ 
of 47 /. for fo much money won qf him by the plaintiff at divers ^uvdif. 
plays or games called hragg^ and tofs up, which fum of money chargid on 
the defendant hath fevcral times promifcd to pay to the plaintiff. «>terlng « 

* * ' * . commoaap- 

The defendant being arrefted and in cuftody of the (heriff, it 
was moved by Serjeant Wynne that he might be difcharged upon 
entering a common appearance, this appearing to be above the 
fum of 10/. money won at play, at one time, as is fworn by the 
defendant. Upon (hewing caufe by Serjeants Martin and Davy 
for the plaintiff, it was infifted that the defendant's affidavit 
ought not to be receiired in this cafe, and that as the plaintiff 
had fworn that the defendant was juftly indebted to him in 47 /. 
the court would prefume that the money was won at feveral 
times, and lefs than 10/. at each time^ and therefore a lawful 
debt, ^dly^ That although iht Jlat. 9 Ann. c. 14. has made ail 
writings and fecurities for money won at play void, yet they in- 
fifted that it had not made parol contrads for money won at 
play void; and cited 2 Strange 1249. To this it was anfwered 
and refolved by the court, (the Lord Chief Juftice and Noel J. 
being abfent,) That the defendant's affidavit in this cafe ought 
not totall jr to be rcjefted, for it doth not deny the plaintiff's 
affidavit, but only fwears that the money was all won at one 
time, and^ the plaintiff does not fwear it was won at feveral 
times 'f and as the ftatute hath made all fecurities for money won 
at plav'void, a fortiori all parol contrafts of this fort are void; 
and if the money had been paid to the plaintiff, the defendant, 
or any other perfon, might have recovered treble the fum and 

F 2 cofts. 



(5$ Easter Term, ^oGeo. IL 1757. 

tottn, fo that this cannot p6{fibly be a debt : befides, bail it a 
iSaik. too. matter in the difcretion of the d^urt; the cafe in 2 Stra. 1249. 
»Stn.io79. was for money lent, which is diflfercnt from the prefent cafe* 

Defendant was difcharged upon a common appearance. 

Fitzpatrick verfui Pickering. C. B. 

MMflefot. 'T^HIS was aiT aflion upon the cafe for the ufe and 6ccapation 

l^^"^ of ^^^ plaintiff's houfe, for above the fum of forty {hiUings» 

4ot. thede^ and upon feveral other counts; upon non ajfum^t^ the plaintiff 

t«dinthis at the trial, by reafon of the abfenc^ of a witnefs, failed in 

feft*th^tte' P'^ov*"? ^^ ^f^ ^^^ occupation, but got a vcrdidl for twenty- 

lefided m ^ig^^t (hillings upon another count ; and now it was moved on 

MUdlefn. the behalf of the defendant for leave to enter upon the roll, by 

way of fuggcftion, that the defendant was refident in the coiinty 

of AdiddUfeXf in order to have the benefit of the late flatute 

touching the jurifdi£^ion of the county court ; and i Stra. 46. 

ftBiraet 2 Stra, 974. ]i2o. were cited, and an affidavit of defendant's 

a^3- Tcfiancy in Middle/ex was read. 

For the plaintiflF it was faid, that this is a very hard cafe, and 
therefore it is in the difcretion of the court whether ther will 
^ive leave to enter the fugged ion prayed on the defendant 8 be* 
half; and if they do, the plaintiff will be in a worfe cafe than if 
he had fuffered a nonfuit, for th^n he might have brought an- 
other aAion, when he could have had his witnefs to prove the 
ufe and occupation. And in the cafe of mutual debts and a 
iet-off, the plaintiff (hall have judgment, although upon the trial 
he recovers lefs than 40 /• 

Ptr curiam — ^We arc bound by the aft of parliament to give 
the defendant leave to enter the fuggeftion prayed, and the plain- 
tiff may traverfe it if hepleafes; and it is not in our difcretion 
ivhether we will grant this or not ; and the cafe of a fet-off 
differs widely from this cafe, for there it is wholly in the defend- 
ant's power and knowledge whether he williniid upon and prove 
Ante, Trin. his fct-off at the trial or not ; and the cafe of Pitt v. Carpefiter 
RBL^^'^'i^ A R. was rightly determined. But here by the verdia we 
muft take it that there was no rtorc money originally due to the 
plaintiff than twenty-eight (hillings ; afid therefore the po/fea 
mud be delivered to the defendant, with leave to enter the fog- 
geflion prayed. 

Serjeant Mzrtyn for the defendant^ Serjeant Davy for the 

• t^Uintiff. 
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Norden verfus Horfley. C. B. 

•"THIS is an a£lion of debt for 24/, 18 /. upon a Palace-court A btil-boai 
* baU-bond. The defendant pleads the ftatute 12 Geo. i. ^^^^ 
c. 29. for preventing frivolous and vexatious arrefts, whereby double tht 
(amongft other things) it is cnaftcd, That in all cafes, in order <»mfwom 
to hold the defendant to fpccial bail, the plaintiff fhall make affi- JJtStiffJii 
davit of his caufe of action, and that the fum fpecified in fuch good. 
affidavit (hall be indorfed on the back of the writ or procefs, for 
which fum fo indorfed the iheriflF or other officer to whom fuch 
writ or procefs (hall be direfted (hall take bail, and for no more ^ 
that the caufe of a£lion or fum fworn to be due to the plaintiff 
m this cafe is 12/. and no more ; and that the Palace-court offi- 
cer to whom the procefs was direfted took the bail-bond in this 
cafe for 24 A x 8 /. which is more than double the fum fworn to ' 
by the plaintiflTs affidavit. To this plea the plaintiff demurred, 
aqd the defendant joined in demurrer. 

It was now objefled by the counfcl for the defendant that the 
f>ul-bond was void, being taken for more than double the fum 
fwoni to be due to the plaintiff, and contrary to the ftatute. 

But it was anfwered by the plaintiff's counfel, and refolved by 
the court, that the bond in the prefent cafe is a very good bond, 
for it doth not appear but the. defendant gave and executed it 
freely and voluntarily, and that it is neither unreafonable by 
the ftatute of 23 H. 6. c, 10. nor made void by the ftatute oC 
12 Geo, I. now pleaded*, and it has always been the pra£tice' 
to take bail-bonds for more than the fum fworn to, viz, id 
double the fum ; and if the bond in this cafe were void, it would 
be void in every cafe where it was taken in double the fum. 
Indeed it might have another confideration with tefpcQ, to the 
flieriff or officer, how far fuch. officer would be puniffiable hy 
a£Uon or otherwife, if he (hould refufe to fet a defendant at 
large, unlefs he would give very unreafonable fecurity for his cooke*i 
appearance and putting in bail above. But in the prefent cafe Cafes of 
the bond is not unreafonable, being taken only for 18 (hillings Huf^^Q,,^ 
more than double the fum fworn to^ and which feems to be only ^/ 
a mere miftake, and not with any defign to opprefs the 'defend* 
ant* Judgment for the plaintiff. 



F3 



[ 70 1 



TRINITY TERM, 

. 30& 31 Geo. IL 175;. 
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Gtnie; ^TpRESPASS quare claufum fregit ; the plaintiflF declares th^t 

Qtieftion on .-. -- 

the ftat. 4 & 



TI , , , ^ , -. 

the defendant being an inferior tradefman^ to wit, an 



5 w. & M. apothecary, fuch a day committed the trefpafs by hunting in the 
ci3.recio. plaintiff's clofe ; upon the general iffue Not guilty, this caufe 
^xnTtih. was tried at Thetford, March 13, 1752. before Mr. Jufticc Den^ 
rior trjdef- nifottj when a verdi£l was found for the plaintifT, and'i /• da- 
mages and 40 J. coQs, fubjeft to the opinion of thiscounj upon 
a cafe made, which dates, that it was proved at the trial, that 
the defendant at the time of the trefpafs was a furgeon and an 
apothecary, and not qualified to hunt or kill game within the 
'initent of the flatutes; that on the 27th of December 1751 he 
was hunting with divers others not qu?lified, in company with 
a peffon who was properly qualified to kill game, and committed 
a trefpafs in the plaintiiF's clofe. 

The queftion for the confideration of the court Is, Whether upon 
the fads above dated the defendant fliall be deemed an inferior 
tradefman within the intent and meaning of the (latute 4 &f 5 
W> to* Af. c. 23. yr-f. 10.? which runs thus: " And whereas 
** great mifchiefs do enfue by inferior tradefmen, apprentices, 
** and other diffolute perfons neglcding riirir trades and em- 
** ployments, who follow hunting, filhing, and other game, to 
*' the ruin of themfchcs and damage of their neighbours ; for 
«« remedy whereof be it enafled by the authority aforefaid, 
** that if any fuch perfon as aforefaid fliall prefume to hunt, 
*' hawk, filh, or fowl, (unlefs in company with the maftcr of 
•' fuch apprentice duly qualified bylaw,) fuch perfon or perfons 
*« fliall be fubjeft to the penalties of this aft, and fhall or may 
" be fued and profecutcd for their wilful trefpafs in fuch their 
** coming on any perfon's land, and if found guilty thereof, the 
*^ plaintiff fliall not only recover his damages thereby fuflained, 
** but his full cofls of fuit 5 any former law to the contrary 
" notwithftanding." So that, if the defendant be a perfon within 

tlie 
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the meaning of this claufe of the (latutCi the plaintiff Oiall 
have his full cofts, otherwife no more colts than damages. 

This cafe was three or four times argued at the bar ; and in this 
term by Hewiit Serjeant for the plainciflF, and Poole^ one of the 
. King's Seneants, fcr the defendant. It was faid for the plaintiff, 
that there i% no fuch didindion as fuperiority or inferiority be- 
tween trades or trade fmeii» either in legal or common apprehen- 
fioo; and that therefor^ the leglflature could never mean to con- 
fider one trade as fuperior to anotheri or to make any diftin^lioa 
in trades ; but that by the words inferior tradefmen, they meant 
CKry perfon in trade not qualified by law ; and that this was a 
reafonable eon(lru6iion (5* fecunduni fubje^fam materiam^ that 
fiatute being made for profervation of the game. 

For the defendant it was inGfted, that to entitle one to go a aStfa.iis6. 
hunting there is no qualification neceffary, and therefore a quali- Co"y"« 
fication is not the criterion to determine or try who is, or is not, ^^ ' 
aii inferior tradefman within the true meaning of this ftatute; 
but that every cafe of this kind Ought to be left to a jury, who 
might, with certainty fufficient, determine under the particular 
circum (lances of the cafe, what perfon is, or is not an inferior 
tradefman, otherwife the lord mayor, or richeft tradefman in 
JLcfidon, could not lawfully go a-hunting without a qualification 
in lands, which could never be the meaning pf the legiflature. 

The court being equally divided in opinion, delivered the fam^ 
ftriatim the lad day of this term, the puifne judge beginning firft. 

Noell. for the defendant — I think it wouH be hard for me 
to fay that every tradefman in this kingdom, (though nevei* fp 
rich in oioney,) who hath not a qualification in lands, fhall pay 
full cofts in a cafe like this ; nor can I prevail upon myfelf to 
fay that the defendant, becaufe he is merely dated to be an 
apothecary, is therefore an inferior tradefman, or a diffolute 
perfon. 

It was argued for the plaintiff, that amongft tradefmen, ai 
fuchf there can be no line drawn with refpe£l to who arc fupe- 
rior, and who are inferior, but that they are all upon an equal 
footing as tradefmen, and that therefore the legiflature by the 
wor(}s inferior tradeftncn, meant fuch as were not qualified} 
but I think if this condrudion was to prevail, it would brin^ 
every gentleman, (though of the bed families in England^) as 
well as rich tradefmen who have not a qualification^ within the 
meaning of this claufe. 

It was argued for (he defendant at the bar, that a qualification 
was not neceffary to authorize a perfon to go a-hunting } I (hall 

F4 f»y 
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fiy liothing to that point; but however that may be, I^thihk a 
perfon goirig oiit with a gentleman qualified to kill game, cannot 
DC convifted for killing game as an unqualified perfon. 

. It IS faid for the plaintifF, that if the qualification be not the true 
di(lin£tion, no line can be drawn between fupertor and inferior; 
but I anfwer, there is a known diftinSion univcrfally agreed to be 
between tradefmcn with refpe£l to fupcrior and inferior, as maf- 
tcr, and journeymen, and apprentice ; and this is a natural lub- 
ordinacion, which anfwers the aft of parliament in every rcfpcS, 
for journeymen and apprentices are plainly inferior, arid withih 
tiie mifchief intended to be remedied : I do agree that the ftatutc 
lays,* " unlefs in company with a majler qualified ^^ and that every 
apprentice being out a-Hunting not in company with a matter 
qualified is within the ftatute. 

1 

I think the jury at the trial ought to determine, under the par- 
ticular circumftances of every cafe of this kind, whether the de- 
fendant be or be not an inferior tradefman, ordiflblute perfon ; 
and it is too much for me to fay that this defendant, who is an 
apothecary and furgeon, is an inferior tradefman, or a diflblute 
perfon. In my own private opinion a furgeon is the fitted perfon 
in the world to be in the field with gendemen a-huntinp:, for I 
remember the mader of a pack of hounds had his neck diflocated 
by a fall from his horfe when out a-hunting, and if a furgeon 
bad not been near him when the accident happened^ who pulled 
his neck right, the gentleman would mod certainly have loft his 
life. 

It generally happens that near every great town in England 
fome gentleman keeps a pack of dogs, and it is well known that 
he never goes out without being accompanied by many tradefmen 
as well as others not qualified; if therefore judgment in this 
cafe was to be for the plaintiff to have his full cods^ it would lay 
a foundation for an infinite number of fuits. 

Upon the whole, I am of opinion the defendant cannot be 
faid to be ah inferior tradefman, nor a diflblute pcrfofi, and that 
the plaintiff ought to hive no more cofls than damages. 

Bathurft J. for the plaintiff — I think this a queftion of law 
and not of faft, and that the judges and not the jury are to de- 
termine who are inferior tradefmen, or diffolute perfous, within 
this law. In order to find out the true conftruftion of this fta- 
tute, we miift take the intent of the makers into conCdcration, 
wlilch was plainly to fecure the game from being dcftroyed by 
pcrfons neglcfting their lawful employments, as appears by the 
preamble. There may be an inferior and fuperior between maf- 
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ter and journeyman^ and apprentice, but I can never be of opi- 
nion tliat the legiflature intended to permit every mailer of every 
little mechanic trade to negled his trade and go a-hunting. The 
claufe under confideration (it mud be admitted) is a little ob- 
(cure, but I am of opinion that every tradefman is inferior who 
is not qualified, and that is the only line we can poffibly draw 
between inferior and fuperior. And I am inclined to think iht 
parliament purpofely penned the 2& in this obfcure manner not 
to difoblige their conftituents, many of whom are tradefmen. In 
Bennet and Talbaij, Comyns 26, it was obje6ied, that a clothier 
was not an inferior tradefmen ; fednon allocatur^ (fays the book|) 
for the ftatute feems to prohibit all trades. 

Upon the whole, I am of opinion that all qualified tradefmen 
are not inferior tradefmen, and that all unqualified tradefmen 
are inferior. 

Clive J. for the plaintiflf— I entirely agree in opinion with my 
brother Batburft. {Notaj he delivered his opinion to the fame 
effea.) 

JFilles L. G. J. for the defendant*— I think myfelf unfortunate 
whenever I differ in opinion with any of my brethren ; however, 
I have the pleafure to refleft, that in the 20 years I have fat here, 
this is but the third time 1 have difiered with any of my aflb- 
ciates. 

The fingle qucftion here id, Who is that tradefman (hall pay 
full cofts in a twelvepenny trefpafs, in hunting in company wim 
9, gentleman qualified ? 

I do not think it neceflary to draw any line at all in this cafe, 
but it ought to be confidered upon its own circumftances ; and I 
am clear of opinion the legiflature could never intend that a fur« 
geon is an inferior tradefman within this claufe. I think the 
cafe confifts both of matter of law and matter of fa£t \ and if I had 
been to try this caufe, I (hould have told the jury my opinion, 
upon hearing the evidence and the circamftances of the defend- 
ant, and have aflced them, Whether upon their oaths they could 
fay that this defendant was an inferior tradefman, a difiblute peN 
fon. Or negleAed his trade ? And in this manner I (hould have 
fpoke to them, and then left them to fay what was their verdiA 
npon the whole evidence and circumftances of the perfon and 
cafe of the defendant. For my own part, I cannot upon my oath 
fay that tb)S defendant, merely as an apothecary and furgeon, is an 
inferior tradefman, or a diflfolute perfon, and agree entirely with 
my brother Noe/^ that the plaintiff dught to have np more cofts 
than damages } therefore as the court is equaUy divided there can 
be so rule, but let xh^pojlea remain in court. 
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French, an Attorney, verfus Watfon. C. B. 

Whctberthc /^ASE, fix fevcral counts upon affumpftt: as to the fecom}, 

J^"^^ fourth, fifth, and fixth counts, the defendant pleads mn af- 

ways reidy" f*^^^^^ generally, and iflue thereon is joined ; and as to the firft 

to pay 11 not and third counts, which are each for 20/., he pleads, that as to 

ifluable. 3JJ except 6/. in one, and 4/. 10 /. in the other, non ajfumfi/ft^ and 

that he owes the plaintiff no more than 10 guineas, and fays, be 

is ready and has always been ready to pay the fame ^ and brings it into 

court if the plaintiff will accept thereof ; and prays judgment if 

the plaintiff ought to have his a£lion for more than i o guineas. 

General demurrer \ defendant joins in demurrer, 2Xi^ prays ptcdn* 

tiff may be barred from having his afiion* 

. It was objeAed for tlie plaintiff that this plea is bad, for here 
is no tender pleaded \ and whether the defendant has been always 
ready to pay, is not iiTuable, and every plea ought to contain iflu-' 
able matter ; and of that opinion was the court abfente Cap* Jttflic^ 
And they faid the joinder iu demurrer was alfo bad (but gave no 
realbn why it was fo). Judgment for the plaintiff. 

Simpfon verjus Neale, Efq. C. B, 

Pfeadins. /^AS E on feveral promifes in affumpfit; the defendant pleads a 
Thepiwof V^ recovery in B,R. for the fame demands; plaintiff replies 
cwJd^inuft' '"'^ ''^^ record without a ferjeant's hand. Rule to ftiew caufe why 
baveaier- the replication fhould not be fet afide for want of a ferjeant's 
jeaofs hioi. hand to it. On (hewing caufe it was infilled by Prime ^n^Davy 
Seijeants.for the plaintiff, that the rule ought to be difcharged ; 
and cited Reports and Cafes of PraBice in folio, publifhed in 1742, 
p* 41* Upton V. PtdHyny where amongft other pleas it is reported 
by Sir George Cooke, that the plea of nul ticl record needs not a 
V ferjeant's hand. In anfwer to which it was anfwercd bj the 
ferjeant for the defendant, that all pleas whatever, except the 
general ifTue, ought to be figned by a ferjeant \ and that it appears 
by the year-books for ages fucccflively, that this plea of uul tiel 
record was always pleaded by a ferjeant at the bar ; and cited 
ji^H,6. 79.^ So. a, and many other cafes from the year- 
books ; and faid, that the cafe cited out of Cooie*s book is not 
agreeable to the rule pronounced by the court in Upton and PuU 
lyn : but the catalogue of pleas inferted by Sir George Ccoke there 
feems to be intended to draw praftifers into the Common Pleas. 
(See the afUdavit and rule in Mr. Foft/s, the- fecond prothono- 
(ary's office.) But what was chiefly infided upon was, that 
as tlie plea of a recovery in JB^R. in this cafe was pleaded and 

figned 
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figned by a fcrjcant, the fame ought to be replied to, or anfwcred 
by a ferjeant propter dignitatem^ for that no attorney or apprentice 
can anfwer a ferjeant, or plead any plea in the court of Common 
Pleas ; and of that opinion was the court, viz. CUve^ Bathurft^ 
and Noeli Juftices ; ahfente Ch. Jutl. who was in the court of 
Chancery this day, June 15, 1757. And the rule w^s made ab- 
folute for fetting afide the replication of nul tiel record for want 
of a ferjeant's hand. 

Roe, on the Demife of Wilkinfon, verfus Tranmer 

&aL 



Ejecfment for lands in Yorkftiire. C. B. 

PON the trial of this caufe it appeared in evidence, that what deed 
Thomas Kirbv^ beinc feifed in fee of the lands in qucftion* ©fconrey- 
- - ^. - -' ance(hallor 



not 



u 

made and executed certain deeds of leafe and releafe. The leafe, ^^f 
dated November 9, 1733, made between the faid Thomas Kirby- opcm'tTaia 
of the one part, and Chriftopher Kirby his- brother of the other covenant to 
part, whereby it is witnefled that the faid Thomas Kirby^ in con- ^^ufe^"*^ 
lideration of 5 /., did grant, bargain, and fell to the faid C. Kirby, 
his executors, adminidrators, and afligns, the lands in queftion } 
to have and to hold the fame unto the faid *C. Kirby, his executors, 
adminifiratorSf and ajftgns, from the day before the date thereof 
for the term of one year under a pepper-corn rent, to the intent 
that by virtue of thefe prefents, and by force of the ftatute for 
transferring ufes into poiTeflion, he the faid Chriftopher mzj be in 
the a£lual poiTeflion of all the premifes, and be enabled to take 
and accept of a grant and releafe of the reverfion and inheritance 
thereof to them and their heirs,- to, for, and upon fuch ufes, in- 
tents, and purpofes, as in and by the faid grant and releafe (hall be 
direfled or declared. In witnefs, iifc, executed by Thomas Kirby. 

The releafe, dated November 10, 1733, made between Thomas 
Kirby of the one part, and C Kirby his brother of the other part, 
witnefleth, that for t"he natural love he beareth towards hia faid 
brother, and for and in confideration of 100/. to the faid Thomas 
Kirby, paid by the faid C. Kirby, he the faid Thomas Kirby hath 
granted, releafed, and confirmed, and by thefe prefents doth 
grant, releafe, and confirm unto' the faid C Kirby, in his aftual 
pofleflion. thereof now being, by virtue of a bargain and fale for . 
one whole year to him thereof made by the faid Thomas Kirby, 
by indcTlture dated the day next before the day of the date here- 
of, and by force of the ftatute made for transferring of ufes into 
pofleflion, after the death ^ the faid Thomas Kirby > all that one 
dofe, l2^c. [the, premifes without any words of limitation to the 
tdeafee): to have and to hold the faid premifes unto the faid C. 

Kirby 
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Kirhy and the heirs of his body lawfully begotten, and after their 
deceafe to John Wilkitjfon^ eWcft fon of my weli-bcloved uacle 
. John fVifkinfon of North Dalton in the county of Tork^ gentleman^ 
to him and his heir9 and aOigns, and to the only proper ufe and 
behoof of him the faid John Wilk'wfon the younj;er, his executors» 
adminiftrators, or afligns for ever, he the faid John Wilkinfon the 
younger paying or caufmg to be paid to tlie child or children of 
my well-beloved brother Stephen Kirby the fum of 200 /. / and for 
want of fuch child or children, then to the child or children of 
my well-beloved fitter Jane Kirby ; and for want of fuch iflue^ 
then to the younger chiklren of my well-beloved uncle John TVii* 
linfon of North Dalton aforefaid ; and for want of fuch younger 
children, then the faid eftate above mentioned to be free from 
the payment of the above-named fum of 200 /. Then the releafor 
covenants that he is lawfully feifcd in fee, and that he hath good 
right and full ppwer to convey the premifcs to the faid C. Kirhj^ 
and alfo that it may and (hall be lawful to and for the faid C 
Xirhy^ or the faid John WiUdnfon the younger, from and after the. 
death of him the faid Thomas Kirby^ peaceably and quietly to. 
have, hold, ufe, occupy, poflefs, and enjoy the faid mefluage, 
lands, and premifes, with the appurtenances, not only without 
the lawful let, fuit, (5*r. of him the faid Thomas^ but all othons 
claiming under him, C^r. *free from all incumbrances. Then it 
is covenanted by all the parties, that all fines and recoveries, and 
deeds of the premifes, levied, fuffcred, or executed by the parties 
or any of them, or by any other perfons, (hall be and enure to 
the ufe of the faid C. Kirby and Jiis heirs of his body lawfully be* 
gotten ; and for want of fuch ilFuc, then to the ufe of the faid« 
John IVilkinfon junior, his heirs and afligns for ever, according 
to the true intent of thcfe prefcnts. In witnefs, i^c. executed 
by Thomas Kirby. 

It further appeared in evidence, that C Kirby on the 10th of 
November 1733, paid to the faid Thomas Kirby 20/. in money, and 
gave him his note for 80/., payable to the faid Thotnas Kirby ^ who 
figned a receipt on the backfiilc of the faid deed of releafe in*thefe 
words; vrz. Received the day and year within written of the 
within-named C Kirby the fum of one huAdred pounds, being the 
full confideration-moncy within mentioned to be paid to me. I 
fay, received by me, tbofhas Kirby. Witnefii M. J. S. T. 

It further appeared in evidence, that C. Kirby died without ifluc 
in 1740, and that John Wilkinfon the Icflbr of the plaintiiF is the 
fame John IVilkinfon named in the deed of releafe ; but it did not 
appear that the faid John Wilkinfon had notice of the faid deeds 
of leafc and releafe until a (hort time before this eje^lmrnt wasL 
brought. 

This 
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Thifi being the cafe for the conGderation of the court, the ge- 
neral queftion is, Whether the leflbr of the phiiniiffhas a title to 
recover upon the leafe and releafe ? 

It has been argued at the bar three times, the firft time by 
Serjeant Wllles for the lefTor of the plaintiflF, and Serjeant Foole 
for the defendant, and the fecond and third times (becaufc of a 
new judge) by Serjeant Hewitt for the plaintiff, and Sir Samuel 
Primf, 3ic King's firft Serjeant, for the defendant. 

It was admitted by the ferjeants who argued for the plaintHF, 
that the teafe and releafe being made to convey to C Kiriy 
an eftate in fee-tail, to commence infuturoy viz. after the death 
of the releafor, cannot operate as a common law conveyance, ' 
or as a Iqafe and releafe ; but they infifted that the releafe (hould 
take cSk€t as a deed of covenant to Hand feifed to ufcs, ut res 
ntagis valeat quam pereat : and cited a variety of cafes to prove it 
had cveij requifite neceffary to conftitute fuch a deed of cove- 
nant to ftand feifed to' ufes; that is to fay, i. Here is a fufficient 
and proper confideration ; 2. A deed \ 3. The covenantor was • 
feifed in fee ; 4. Here are apt words, for the word grant of 
'itfelf is fufficient in fuch a deed \ and 5. Here is a manifeft and 
{>lam intent. 

On the other fide it was infifted for the defendant; i. That 
it phinly appears to be the intent of the parties that this con- 
Teyance (hould be by a leafe and releafe,, and therefore fliall not 
i^perate as a covenant to ftand feifed to ufes. Co. Lit. 49. a. 
•And as the releafe is admitted on alt hands to be void for the 
reafon above, nothing paffes thereby to IVilhinfon the lefTor of 
the plaintiff. 2. It was objefted for the defendant that Wilkin^ 
fan is not a party to the deed. 3. That there was not a proper j^ • 
•jTonfid cration of blood to ra ife an ufe ta him. 4. That no eftate ^ /^^^J^ 
at all palled by this deed to Chrijlopher Kirby^ out of which the f;^^/***^ 
*eftate in futuro could arife or come to Wtlkinfon the plaintiff's 
Iciibr. 

After time taken to confider, the court were all of opinion 
that the releafe was void as a common law conveyance, it being 
to convey a freehold to commence in futuro^ but that it fhould 
have the effect and operation of a covenant to ftand feifed to 
ufes ; and in Hilary term, 3 1 Geo. 2. Lord Chief Juftice Willes 
fpic the judgment of the whole court for the plaintiff. 

'Wilies C. J. — It is admitted and agreed on all hands that this Tbejiudg- * 
deed is void as a teleafe, becaufe it is^a grant of a freehold to ra«tof the 
cx)mmence in futuro ; and therefore the only queftion is, Whether ^^„ \^m^ 
it (hall tale effefl as a covenant to ftand feifed to ufes ? and we Ury term 
are all of opinion that it (hall (my brother Bathurft, not being 3»^** 
'here^ authorized me to Oy he is of the fame opinion). '^^ * 

Many 
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Many cafes have been cited on both fides, fomc of which are 
▼cry inconfiftent with one another, and to mention them all 
would rather tend to puzzle and confound, than to illuftrate the « 

matter in queftion ; and therefore I (hall only take notice of 3 
thofe things we think mod material, and of fomc few cafes <^^ 
, ' neareft in point for our-judgment. 

It appears from the cafes upon this head, in general, that the-^^^^ 

judges have been afiuti to carry the intent of the parties into exe .^ 

cation, and to give the mod liberal and benign conftru6lion to^^:^^ 
deeds ut res magls vaUat quam pereat. I rely much upon Sbef^^^t^ 
pard's Touch/lone 0/ common affuroncesy 82, 83, (which is a mo(F^ «(] 
excellent book^) where he fays, when the intent is apparent tc^j^o 
pafs the land one way or another, there it may be good eithe ^ i 
way. 

By the word intent is not meant the intent of the parties t»-:J^ to 
pafs the land by this or that particular kind of deei^ or by an <^^^^J 
particular mode or form of conveyance, but aaintent that the lan-.^c--*^^' 
(hall pafs at all events one way or other. 

Lord Hobart^ (who was a very great man,) in his RiportM^^^^ 
Jo. 277. fays, " I exceedingly commend the judges that are cu^-'^' ^ 
*^ . rious and almoft fubtil, aflutif to invent reafon and means t^'^^ ^^ 
** make afts according to the juft intent of the parties, and^A^^JJ* 
«* avoid wrong and injury, which by rigid rules might be wrough-^"^ 
** out of the ad ;" and my Lord Ha/e in the cafe of Croffimg an^ -^^ 
Scudamore, i Vent. 141. cites and approves of this paflage 
Hoiart, 

Although formerly, according to feme of the old cafes, th( 
mode or form of a conveyance was held material, yet iiTlat 
time^ where the intent appears that the land (hall pafs, it h; 
been ruled otherwife, and certainly it is more confiderable 
make the intent good in pafliiig the edate, if by any legal meaufi^ 
it may be done, than by confidering the manner of paiCng it, tt^ 
, difappoint the intent and principal thing, which was to pafs th^ 
land. 0/man and Shea/e, 571. Upon this ground we go. 

We are all of opinion that in this cafe there is every thing ne— 
ceflary to make a good and effeAual covenant to (land feifed tor 
ufcs. Fir/l, Here is a deed. Secondly^ Here are apt words, thcr 
word grant alone would have been fufficient, but there are other 
words befides which are material; tVs. A covenant that the 
grantor has power to grant, and a covenant that all fines, reco- 
veries, ^c, of thefe lands (hall enure to the ufes in the deed» 
Thirdly^ The covenantor was feifed in fee. Fourthly^ Here ap- 
pears a mod plain intent that Wilkinfon the leflbr of the plainti^ 
ihould have the lands in cafe C. Kirlrf died without iffue. And 
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laflly^ Here is a proper confideration to raife an ufe to the leflbr 
of the plaintifFy for the covenantor in the deed names him to be' 
the eldeft fon of his well-beloved uncle ; thcfe are all the cir- 
cumllances necefiary to make a good deed of covenant to (land 
feifed to ufes. 

In fupport of their opinion the Chief Ju (lice only cited and 
obfenred upon thefe cafes ; viz, Croffing and Scudamore^ i Mod. 
J 75. 2 Lev. Q. I Vent. 137. Walker and Hally 2 Lev. 21^* 
^ouhman and Senhoufe^ Tho. Jones ^ 105. Carth, 38, 39. Baker 
▼. /fir/. 2 IV. iS^ M. B. R. Ofman and Sbeafe^ 3 Lev. 307. 

The Chief Juftice laftly cited two of the (Irongeft cafes men- 
tioned for the defendants, as Hore and 2)/x, i Sid. 25. Samon 
and Jones^ 2 Vent. 318. and faid he did not (for his own part) 
underftand them ; and that if he had fat in judgment in thofc 
cafes, he Ihould have been of a diflFerent opinion in both ; how- 
ever, he faid the prefent cafe differed from thefe tw^o cafes. 
Laftly, he faid the whole court were clear of opinion that a man 
feifed might covenant to- ftand feifed to the ufe of another per- 
fon after the cove nantor's death . Pojiea delivered to the plaintiff. 

Campbell Clerk verftts Aldrich Clerk. C. B. 

THIS 18 a rule to (hew caufe why a prohibition (hall not ifTue Prohibitiom 

to the confiftory*court of the h\{ho^ oi London^ grounded to 1 fiat U 

upon a fuggeftion that the defendant hath libelled the plaintiff in J^j^ 

the fpiritual court for marrying without banns or licenfe, aiid marryiiif 

feveral inftances are fet forth, " as appears by the rcgifter book ;** withont 

alfo that the plaintiff has baptized feveral children, and performed r^?^ 
other minifterial offices in the pariih of St. John, without any 
iiceafe from the bifliop. 

Againfl the prohibition it was faid, there was no plea put in 
below, fo the libel is confeffed to be true ; and thereupon it was 
* infifted that the matters therein contained were of fpiritual jurif- 
di£tion, and fo the rule ought to be difcharged. 

For the prohibition it was faid that the fpiritual court were 
taking conufance of a matter proper at law ; for now fmce the late 
ftiarriage-a£l it is felony to marry without banns or licenfe, and 
there muft firft be a trial at common law before a clerk in fuch 
€;ife can be deprived or degraded ; and fo is Hob. 290. 

The whole court were of opinion that the rule Qiould be made * 
^Wolute as to the marrying without banns or licenfe, that the 
plamtiff may declare, and this matter upon the late marriage- a6b 
>nay be more folemnly debated ; and as to the other minifterial 
^As in the libel the rule was difcharged. Serjeant Prime for the 
frialatiffi Serjeant Poole and Serjeant Hewitt Cor the defendant. 
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Roe^ of the Demifc of Kirby, ver/iis Holmes. C 

EJECTMENT, of two mcfluagcs in Torljbire : at the 
in 1756 this cafe was made for the opinion of the court 

WtlRam Hardijly being feifed in fee according to the cuftoi 
the foreft of Knarejhorcughy of the copyhold lands in queftio 
Memwtth cum Darley^ furrendered the fame to the ufe of his' 
which he made in thefe words, viz. <* Whereas I have fur 
<< dered, or intend to furrender, all my copyhold lands and t 
** ments to the ufe of my laft will, I do hereby give and d< 
*^ the fame tojmy.da|ighter Janef her heirs and afligns for e 
Wlitt words <* ha in cafe my faid daughter dies before Jbe attain the ag 
In a will ere- « 2 1 ^ars^ and have no ilTue^ then iw» will is ^ that iwy nephew 1 
lor life. '^ Hardiity Jball have my faid copybold lands and teaemen 
Whereas my eftate in Birftwith is furrendered to me and 
wife, our heirs and affigns for ever, my will is, that (he furrei 
the fame after her deceafe to my faid daughter Jane and 
heirs within fix months after my deceafe. And whereas! 
lieve my nephew John Hardijly is heir at law to my daught( 
cafe {he die without iflue, my will therefore is, that he furre 
the laft premifes to my nephews the fons of my brother Croji 
fee, or elfe to have no benefit of this my laft will and teftam 
atid I will that my faid nephews, fons of my brother Crojby^ 
my lands in Memwith with Holme and Darley, tlieir heirs 
affigns, (hare and (hare alike. 

tJpon the 31ft of January 1750, the teftator died feifc 
feCf leaving Jane his only child, who died afterwards on th 
of March 1752, without ifiue, and under twenty-one years of 
John Hardijly^ the nephew of teftatof, furvived Jane^ and 
the2 5h of June 1753, without ifluc, was never admitted ten 
nor ever made any difpofal of the lands in queftion. 

John Hardijly^ the father of John tiardifly the teftator's 

phew, is heir at law to Jane^ and brother and heir at la 

13 Wl 
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William the teftator, and Turrendered the lands in queftion to 
the ufe of the lefibr of the plaintifT 15 Auguft I754> and alfo 
.granted the fame according to the cuftom of the forcft, in fee* 

-The defendant's title is only pofTeflion. 

This cafe was argued twice at the bar, and the fingle quedion 
kn the cafe was, Whether John Hard'i/ly the nephew, by the will, 
took an eftate in fee, or for life ? If he took a fee, then the leflbr 
of the plaintiff has no title ; but if he took only a life-eftate, 
then the plaintiff's leffor has a good title under John Hardifif^ 
the brother and heir of the tedator. 

The whole court were clear of opinion for the plaintiff, that 
the njsphew only took an edate for life ; that the teftator, by his 
devife to Jane^ plainly underdobd the force of words of limita- 
jdon, and if he had intended to give his nephew more than an 
eftate for life, he knew how to have done it ; that there were 
no ^xprefs words in the will tl)at gave the nephew a fee, nor any 
joaniffsft intention to do fo, or to difinherit the heir at law. 

Judgment for the plaintiff. 
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Knight, Efq; verfus Lillo* C, B. 

TRESPASS for breaking and entering the clofe of the plain- Trcfpaft. 
tiff called Stow^Hillt and for treading down the grafs there, J"^*"*"^ 
^n^Jir eating other grafs with cattle. ^ beollfc' 

the whole 

The defendant pleaded three pleas : FirJ, Not guilty to the ^^p*^,« 
^hole declaration y idi}, A juftification in bar, that thle plaintiff '^^nhZl' 
^Ught not to have Iiis adion againlt him for entering the faid comed by 
^\ofc and treading down the grafs there, becaufc he fays, that ^,*'«/«"f: 
^ clofe lies in the hundred of Parjow in the county of Salop^ cT^U 
^M that long before the time when, fe'r. John Walcott efq. was 
Vol., II, G ^nd 
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atid ftill is k'lkd in fee of thie faid hundred, widi its app8rt6.f 

nances, and that the faid Joku WalcGtt^ and all thofe, whofc 

Pitfcription eftate he now hath, and at Ac faid time when, iste. ba4<if and 

•mipri^^c *" ^^ faid* hundred, with its appurtenances, time out of mind 

of entering havc bccn accuftomcd to have and ufe, and ftill *o^ i^gfat ooght 

ti»c ciofe to to have and ufe the benefit, liberty, and privilege of entering 

km jTmr"* ^"'^ ^^^ ^**^ ^^^*^ ^^^ ^^^ purpofes of feeking, taking, and killing 

there uap- game there within the faid dofe in whidi, istc. and of fceking, 

purtenant to taking, and killing game there as belonging and appertaining to 

• ondrfd. ^^^ j.^j^ hundred ; wherefore the faid defendant as fenrant of 

the faid John fTalc^i, and by his command, at -the faid fereral 

times when, iffc. entered into the faid clofc in which, (#f- fat 

the purpofes* of feeking, taking, and killing game there, and 

then and there (hot at and killed game there found for the laid 

John Jf'^atcotty as it was lawful for him to do, and in fo doing 

unavoidably and necefiarily trod down, fpoiled, and confimied a 

little of the grafs ther^, which is the fame trefpafs, iste. s and diia 

Ke is ready to verify : the third plea is a like juftification, only 

it does not~fay, << As belonging and appertaining to the (aid 

•< hundred ;**' the plaintiff joins iflbe upon the Not Guilty, and 

traverfes the two prefcriptions fevcrally, whereupon iflues :^c 

likewrfe joined. At tlie trial there was :^ verdi£l tor the plaintiff 

upon the general iflue, and a verdi£l for tli^ defendant upon the 

other two ilTues upon the prefcriptipns. 

* It \vzs now moved by Serjeant PtxJt that the plaintiff ought to. 
have judgment upon the whole record as to all the iflues joined^ 
alledging that both the prefcriptions were bad in point of law. 

But the court faid there was no occafion to debate whether 
the prefcriptions were good or not, for that the plaintiff at all 
events mull have judgment upon the general iffuc, becaufc theref 
■ is a trefpafs laid in the declaration # viz. the eating grafs mtb ibe 
dtfefidujifs cattle^ of which he is found guilty, and which is not 
covered or anfwered by the juftifications. And unlefs the plain*, 
tlfF would waive that part of the finding of th?: jury as to the 
general iflue and eating the grafs, the court refuled to hear any 
argument tojarhing thp prefcriptions. , So the counfel being dc- 
Crous to have the validity of the prefcriptions determined, took 
time to know whether the plaintiff would waive his verdid opon 
the Not jTHJUy ; #ind if he would not, ti^en judgment was foif 
the plainiifr. 

Blayer verftfs Baldwin. C. B. 

Anexeco. 'TTI7ITHIN a year after final judgment given in this caafe, i^ 
fi.n cannot . ▼ V ■^'t facias, was fued out in Eafter term 17571 apd return* 
miX^rToa'* able on the morrow of the Afccnfion of our Lord in Aat tcnn, 
^hich was s^nd was continued uDoa the roU down till this tenn by 1 

rever rrruro- 
ed or filcJ. 
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mm m^ hrtnat and the defendant. being this term taken upon a 
€4fmi tdfuisfaeiendum iflued upon the judgment, it was moved. 
hf Serjeant Feole that this is irregular, there neither being any 
Jmefatiuj to revive the Judgment, it being above a year old, nor 
znj exeeution returned by the fheriff to warrant the entry of the 
continuances on the roll. 

Per curiam — ^The defendant mud be difcharged out of cuflody, 
and the plaintiflf muft pay the coils of this application, for it is 
incgular to continue an execution on the roll which was never 
fetumcd or filed. Serjeants Prime and Davy for the pl^iDtiff. 
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Cutfield verfus Coney and others. C. B. 

AFTER the plaintiff in replevin had declared, he died before Plaiutiffla 
the defendant made any avowry, fo that the fuit was ^^^"^ 
abated by the zQt of God, after the declaration and before any ciarationaod 
avowry : whereupon it was moved on the behalf of the defend- before «v©w^ 
ants, (who were overfeers ol the poor, and had diftrained as 2icodTcaii 
being fo,) that they might have a writ de retornb habendo. This be VIM* 
being a nice ^ueftion, the court ordered the caufe to be put ixK 
the paper, and this point to be more folemnly debated. 

After hearing counfel on both fides, the court took time to 
oonCder, and in this term gave judgment that there ought not 
to be any return of the goods; they faid that many cafes, had 
been cited on both fides, but that they founded their determina-f . 
tion upon Lord Chief Baron Gilbert's Law of Difireffes and Re* 
plemnsyfo. 231, 232. and that it would be abfurd to grant a 
return, ttabend. where there is no avowry. By the declaration 
the defendant is charged with an unjuft captioa and detention, 
ao4 ^^ luuft purge himfelf thereof by an avowry before he can 
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be entitled to have a return, for a return is adjudged hj the comt 
on the judice of the original caption, and therefore tne defend* 
ant mud firft (hew the juftice of this caption before he can have 
a return ; and they faid the p^rty may diftrain again. Serjeant 
Hewitt for tlic plaintiff, Serjeant Pritftt f6r the defendant. 



Notice o( 
^eclaiacion 

firth the * 
iMiurt of the 



Graves ver/us Wife. C. B. 

'THIS was a motion to fet afide an interlocutory judgment for 
'' irregMlarity. : the irregularity complained of was, that notice 
of a declaration was given to the defendant, <* that it was left in 
•* the office of Mr. Prothonotary JoneSf in an affiotifor vwi and 
«* labour done by the plaintiff for the defendant ^^^ without fpecifying 
technically the nature of the a£lion; for the words ought to have 
been in an aBion of trcfpafs upon the cafe^ and not being fo^ the 
judgment was fet afide (the Chit^f Juftice abfent). 

N. B. This feems a very hard cafe ; for the words, •* in an 
** a£lion for work and labour," are ipore intelligible to the lay 
gents, than the words trefpafs on the cafe* . However, the court 
faid they muft abide by their rules ; and the rule in this cafe is» 
that ihe nature of the aElion pduft be fpecified in the notice. Sec 
the Tult! anno I Geo. 2. Serjeant Hewitt for the plai^tiff^ Scr« 
je^nt A'vy for the defendant. 
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Coke 'OCffus Sayer. tn B» R. 

TIIS was an a£kion againft the defendant for criminal con^ Not gullcy* 
Tcrfation with the plaintiflF's wife. The defendant pleaded ^ ^ot 
two pleasi Not guilty, and Not guilty within fix years : iflue §, y^, 1" 
to the country was joined upon the firft plea, and a demurrer was aaadion for 
to the latter. There wasa verdi£l for 20/. upon the ilTue tried "jm- €<>»•} 
by the country ; and now the demurrer to the plea of the ftatute ^ddem^. 
of limitations was argued, and that plea was heM good. Per rer to the 
Mam curiam-^Thtxc muft be judgment on the demurrer for the JJ^"^/"" 
defendant, and the plaintiff muft have no damages, nor muft puintiffon 
cofts be paid on either fide upon account of the trial. the urue; 

jndxment 
for defendant on demurrer^ 

Vanderplank verfus Banks. C. B. 

^T^HE defendant pleaded a variance between the writ and the Variance. 
-* declaration, without craving or fetting forth oyer of the 
writ ; the plaintiff demurred, and it was held that the defendant 
fliould anfwer over, agreeable to thexafe of Brag^ v. Dighjy 
2 Sa/i. 658. which is in point. 



Gj 
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, Prtfton verfus Chriftmas. C. B. 

Jhii^iiif. Y^EBT upon a bond ; defendant pleads accord and fatisfac* 
it^foaiM y^ ^*°**» ^** That he relcafcd to tho plaintiff all his equity 
where lobe of redemption of certain tenements in fatisfaciion of all boiidi 
VydtMi. wherein the defendant was bound to the plaintiff: the plauiuiT 
demurred^ and the defendant joined in deniurrer* 

iM. AW^ It wai argued by Serjeant FooU for the plaintiff, tlw|t thia plea 
*^ *■ ^' • WM bad in two reipcfls ; ly?. That it is an accord wiiboat any 
legal fatigfaflion ; tliat an equity of redemption ¥ras ooafideifd 
of no value at law ; and fo is Lit, fee. 332. where it is laid dowiH 
that if the naortgagor doth not pay the money at thq day in tht 
condition, the land which is put in pledge is taken from iiim for 
ever, and fo is dead to him upon condition ; fo that, at law, an 
equity of redemption is of no value. 

• 7dlyj That this is an a£lion of debt upon a deed, and being 
fo, the accord and fatisf^ion ought to be by deed, and not 
being pleaded to be by deed, the plea for this reafon alfo is bad \ 
for wherever a certain debt is created by deed, it cannot be dif* 
charged but by matter of as high a nature, and not by an accord 
or matter in pais. 6 Rep. 43. B/aiis cafe, and Cro. Jmc. 254. 
And though perhaps where there appears to be a condition for 
payment of money, an accord may be pleaded in ifitisra£tion of 
the money or condition, yet it cannot be pleaded in fatisfaclion 
of the deed or obligation ; and for any thing that appears on this 
/ record, this is a bond without any condition at all. 

Serjeant Hewitt infifted in anfwer to the firft objcftion, that 
wherever an advantage accrued to the plain'tiff, if he received and 
accepted of that advantage in fatisfa61ion, it might be well 
pleaded, that a pot of wine had been deemed a good fatisfaAion 
of all a£lions. i Roi. Abr, 128. />. 9. That an equity of re- 
licmption was a be: eficiarihing, and it was not material what 
Ac value of it wa:. 
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' til anfwcr to thefecond ob}e£lidn^ that the plea is bad bec&ufe 
pleaded in fatisfafiion of a bond» he faid he thought it was the 
fame thing whether it was pleaded in fatisfaclion Qf the bondfOt 
of the money or debt owing upon the bond •, and that it would ♦ 
hare been a good piea if it ha^ been pleaded in futisfadion of 
the money, feems to be admitted by the cafts cited on the other 
fidei s . 

The whole court were clearly of opinion with tlie plaintiff in 
both points ; iji^ That a releafe of an equity of redemption was 
iHothing at all in the eye of the law ; and 2dly^ That this beii>g 
a debt upon an obligation without any condition, fatisfaflioii 
muft be pleaded to by deed ( and that 6 Rep. 43^. and Cro. Jac* 
254. are diredly in point. 

Judgment for the plaintiff. 

Jones verfus Heri>e. C. B. 

ACTION of flandcr for thefe words; viz. " You (meaning Slander. 
-^ «* the plaintiff) are a rogue, and I (meaning the defendant) " You arc k 
•* will prove you a rogue, for yotf forged my name." No fpecial JJ^f "proUg 
damage was laid in the declaration \ there was a vcrdidl for the yoa a rogue, 
plaintiff upon Noi guilty *, and it was now moved by Serjeant ^"^^ l^^ 
Nares in arreft of judgment, that thefe words arc not adlionable ; ,^1^«*°l^e 
to prove which he cited 3 Leon. 231. //. 313. where the words, aaionabie. 
** Thou haft forged my hand," were held not aftionable. But 
fer Mam rftrifliw— The faying a man is a forger, or has forpetl 
one's handi is a£lionabIe; and they over-rulcil this cafe in 
3 Leoftm WlUes C. J. alfo faid, that if it was now res ifUegra^ 
be (hould hold that calling a man a rogue, or a woman a luiore, 
in public company, were adlionable. 

Judgment for the plaintiff. 

White v^C/^'i Willis. C.B. 

Cf'RESPjiSS for taking the plaintiff's cattle; the defendant ^^^j^ 
^ pleaded in bar that he diftrained for rent, and^that the plain-* [^^ J^^ ^' 
tiff levied a plaint in replevin before the (bcriff of the county, plea4edia 
and that the procefs thereon is ftill depending in the county ^*?^o 
court I, the plaintiff demurred, and the defendant joined in dc- P"*'* ' • 
siurrer. 

Scffjcant Pc$le for the plaintiff inGfted the plea was bad for two 
tntomi Firft, Becaofe afuit depending in an inferior court 
c«)pol be pleaded in bar to an adliou here. 5. Ripart 62. a, 

G4 7^- 
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7 H. 4. S. a. T H 4. 44. fl. b. Brinifi^hanC^ cafe. 43 -£i/. J» 
22. 27. 4 H. 6. 15. <j. ^. and Trtn. 6 Geo. 2. Dudfield v* 
Warden^ Fiizgib. 3. 19. 

2rfi^, If this matter could well be pleaded, it ought to have 
been pleaded in abatenwitj and not in bar ; for by pleading in 
bar the defendant admits the caufe of adion and the writ to bd 
good, but fays fomcthing more to dcftroy the plaintiflF's caufe of 
n£lion ; abatement is to fome matter which (liews the action is 
ill conceived, but does not go to dtftroy the aftion abfolutely ; 
and'the repkvin'dots not bar trefpafs^ but the court in this cafe 
may give a general judgment that the plaintiff ought to have da- 
mages. 2 Alod. 6^, 64, I Mod. 214. I Lev. 312. 2 Rcl^ 
Rep. 64. Do^. Plac'uandi 10. tit. Pleas in abatement in matters 
^ record in points 

Hewitt Serjeant, e contra^ for the defendant as to both the ob- 
A(^ je£lions faid, that a replevin dllVcrcd much from all other actions 
in inferior courts, and might be pleaded in bar to tnjpafs here ; 
and cited DoEl, Placitandi 65. 68. 22 Hen, 6. 15. 

The court were of opinion that they could give a proper judg- 
ment for the plaintifF, although the defendant's plea concluded 
improperly ; and were about to give a general judgment for the 
plaintiff*^ but the defendant defired he might withdraw his plea 
and plead de ftovo, which was granted upon payment of cofts to 
die plaintiff. 

Nofa : Willes C. J. faid, there is more law and learning in 
Doctrina Placitandi than in any book he knew ; that it contained 
the fubllancc of all the pleadings in the Tear-books and Cokeys 
Reports. 



Driver, of the Demife of Richard Standring, verftts 
Mary Standring, Widow, and John Hoole. C. B. 

Anexecu- l^JECrPJENT of a mcfluage and lands in Epworth in the 

forydetife *-- county of I^incohi^ was tried in Lincoln^ March 6^ 1758, 

m^r7»^.i ^^^^^^ Baron Legge : vcrdidl for the plaintiff, fubjeft to the 

^> at tor xhi opinion of the court upon this cafe. 

'T.C re'uloK 7^^^'^ Standring being feifed in fee of the premifes in queflion, 
by his will of the 17th of June 1753 devifcd to his brother 
Richard in fee other lands than thcfe now in queftion, and alfo 
other lands to his niece Eliz, Rcad^ and then follows the daiife 
upon which the prcfent queftion depends, in thcfe words: *' item^ 
** 1 give and devife all the rtjl of my lands j tenements ^ and herejit^-^ 

** mentig 
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** mentSf (including thofe now in queftion,) tinto the child or 
*• children of which Mary my wife is now prcgtwnty and the heirS 
•• of fuch child or children for ever^ to he held and enjoyed by them^ 
•* if more than one^ as tenaftts in common and not as jointenants ; 
•* provided always neverthelefs^ and my will and mind further is, 
•* that if all fuch child or children fball not be born alive y or fball 
•* happen to die without lawful iffue and under the age of 1\ years, 
•* then in either of the faid cafes I give and devife the houfe wherein 
•* I dwells and my nearer cloje in the Haverthwaites, with the ap^ 
** purtenances, to my brother Richard Standring and his heirs for 
♦* ever; and alfo in either (f the faid cafes 1 give and devife my further 
** clofe in the H avert hwaites to Mary my wife during the term of 
** ber natural life^ and from and after her deceafe to my faid brother 
«* lii\<f^2xA. and his heirs for ever i^ and then the ttllator gives 
his perfonai eftate to his wife and his brother Richard. 

The will was duly executed and attefled, and was proved at 
the trial % it was alfo proved, and is further ftated in the cafci 
that at the time the tcftator made his will he was very fick and 
ill) and that his wife was pregnant, and on the 5th of September 
1753 ^^^ delivered of a fon, and that this fon died in the life- 
time of the teftator without iiTue and under age ; that afterwards 
in the life of teftator he had another child by his fame wife 
born alive, which alfo died foon after its birth in tedator's life- 
time) and that the teilator himfelf afterwards^ on the 17th of 
September i*] ^6 J died feifed in fee of the premifcs without revoking 
or altering his will, leaving his wife with child of a daughter, 
who was foon after born, and is now living. 

The (ingle qucftion is, Whether Richard Standring^ the teda- 
tor's brother, has any title under this will to the houfe, t5*r. 
wherein the tedator dwelt at the time of making his will ? 

This cafe was argued twice at the bar ; the fird time in Mi' 
thaelmas term lad, and again in this term. 

The ferjeants of counfel with the leflbr of the plaintifF con- 
tended,, that this was a good executory devife to tedntor's bro- 
ther Richard, it being to take place within a reafonable time ; 
that is to fay, if the child then in ventre fn mere fhould die with- 
out iffue, or under the age of one-and-twenty years. 

On the other fide, for the heir at l.wv it was argued, that wills 
are to be condrued accordin;^ to the intention of tcdators, if 
that can poiEbly be found out, that it is imnofTible to conceive 
tliat when a man is providing for n child in ventre ft mcre^ he 
could ever intend that if that child died, any after-born child 
• ; (hould ^ 
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ibould be difinbcrited. It was alfo argued, that the contingencies 
which happened after the making the wilt, in the reftator^s fia- 
inily, amounted to a revocation ot the will \ but the cacirt were 
clear of opinion that fuch alterations in families cannot revoke a 
will of laiids by the laws of England^ however tt may bie o^r- 
wife by the civil law. 

Upon both the arguments the whole court declaredi tbac if 
by any conflru^lion whatever they could be warranted Ui giving* 
judgment for the defendants in favour of the heir, they would do 
it ; at length, after time tsdcen to co'nfider, they all fcveralljr de- 
clared in coui^t that they, would not conftrue this to be ai» exccu- 
tory devife ; they faid that executory devifes are contf ary to the 
ftri£l rules of law, and were at firft invented in furtherance of 
juftice, and to carry into execution the manifeft intention of 
.teftators ; and that to conftruc this to be an executory devife» 
would be to defeat the teftator's defign, which mud certainly 
be, to provide for any after-born child, 'and not to difidherit aii 
heir of his own body. 

Befides, It was faid by Mr. Juftice Bathurjl^ and agreed by the 
whole court, that unlefsTome words were added to the ^nmAfi 
as to the child or children dying without iffue, it could not be 
conllrued to be an executory devife, as not being certainly XA 
take place within a reafonable time *, for (as he faid) there is a 
great deal of difl'erence between dying without ifTue, and dying- 
aVern.760. without iffue living at the time of the death or deaths of fuch. child 
7S^»759* or children; the firft.cafe may not happen in many generations, 
the latter cafe will be known within the compafs of a life \ and 
they agreed they would not in this hard cafe fupply the want of 
the words " living at the time of the death of fuch Mid or children^ 
which would dcftroy the intent of the teit^for. 

However, although this was the declaration, and feemed ta be 
the opinion of the whole court, yet they did not give judgm^t 
one way or other, but dcfired the lelTor of the plaintiff would 
confider of it,' andSf he had any humanity 'or goddriefs in him, 
they were fure he would give the poor infant heir no further 
trouble. With refpeft to the cafes cited on both fides, they a¥^ 
• fo little to the purpofc that it w6uid be impertinent to put them 
down ; and this cafe is fo particular and fingular, that it muft 
be determined merely upon its own circumftances. Adjoumaiur. 



Easter Term, 32 Geo. II. ijs^ 9> 

Vf ith^m verfus Hill and others. C. B. 

'T'HIS was an ai^ion upon the ^at. i Geo. i. r. j./tJ.for Cofts. 
A dcQiolifliing houfcs, barns, £5*r. of the plaintiflF.at Siefifid, J^J'^htl^J*^ 
in a oeitain huiKircd in the county, of iTorif brought, againft the cofts in m 
inhabitants of' the huodredy in which the plaintiff had a verdi£l aaioooothe 
for damages according to this ftatute. i'o^i^c. 

and in hue 

* The words of the ftatute are, ** The inhabitants of the hundred and cry. 
'* (hall yield damages to the perfons damnified by fiich demolitions 
•• &V. to be levied on the inhabitants, and paid to fuch plaintiff 
^^ by fuch ways as are provided by 27 EJiz. cap. 13. for reim- 
** Imrfing any money recovered by any party robbed." No 
mention being made of coils in the ftatute, it now became a 
queftion. Whether the plaintiff fhould have cofts taxed de incre^ 
rticnto by the prothonotary ? 

This being a new cafe was debated twice at the bar, and many 
cafes cit^d on both fides, not neceffary to be put down here. 

After time taken to confider, the court this term gave their 
unanimous opinion that the plaintiff was entitled to full cofts. 

Lord Chief Juftice ^T/V/^x— The plaintiff is entitled to cofts ; 
i^. By the ftatute of G/?f/r^^r, 6 Ed. \, c.i.f.2. whereby it 
is provided that the demandant may recover againft the tenant 
the cofts of his writ purchafed, together with his damages, *^ and 
•• this aft ftiall hold place in all cafes where the party is to reco- 
•* vcr damages 5" in all cafes are very general words, and in my 
opinion extend to all anions at con^mon law, and' to all anions 
upon any former or later ftatutes where damages are to be re- 
covered ; and although the cofts of the writ purchafed are only 
mentioned, yet the demandant or plaintiff ftiall have his wLok 
cofts of all the procefs in the caufe. a InJ}. a88. 

^dljj The word damages in this JlaL i Geo. i. mean« cofts of 
fuit^as well as daVnages found by the jury *, and this conftrudion 
agrees with all the entries, for when the damna^ mifa^ tsf cnjfagia 
arc all added .together, the entries all conclude thus, " J-^ia 
•* qtddem damna in totofe attinguni*' to fo much. 

jdJy, The intent of the ftatute was to rcimburfc the party in- 
jured, aad to give him an ad^uate fatisfn£lion for the damages 
he had fiiftained ; but unlefs we were to adjutage to him his cofts 
of iuil, he WQttldnot be retmburfed, as the ftatute intended he« 
IhMldbe. 

9 4/i/j?, 
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4thfyf This Jlat. I Geo. !• as to this matter, is planned fironi 
the Jat, 27 Eiiz. c. 12' of hue and cryy and fays, that damages 
in the prcfcnt cafe (hall be levied by fuch ways as arc prorided 
by this ftatute of £//z. £01* reimburfing any party robbed: aind 
although no eofts are mentioned in the ftatute of Eliz. yet coft« 
have been always allowed in a£tions upon that ftatute. 2 Sound. 
379. in point. Alfo another cafe in B* R. anno 21 Geo. 2. ^ 
copy of which record was now (hewn in court. 

As to ftatutes which give double or treble damages, they arc 
confideret in a different light from the prefcnt, .which only gives 
fingle damages. 

PilfohTs cafe, 10 Co. Rep. 1 16. fecms to me an extrabtdinarf 
cafe ; however, I do not over-rule it, but think this cafe very 
different from it : in the prefent cafe the plaintiff might have had 
an adion againfl the particular perfons who aAually pulled do^n 
his houfes and barns, and have recovered his damages ahd Cofttf 
againft them, if they might have been known and found; und 
certainly the ftatute intended to give the party injured the fame 
remedy againft the hundred, as he might have nad againft the 
trefpaflers themfelves, if they could have been found and come 
at i and therefore this is very different from Pi/fold*s cafe. 

^ C//vf J.— I think the rule in Pi/fold* 8 cafe, 10 Rep. is good 
law, which fays, *^ That in all cafes where a man either before, 
«* or by the ftatute of Glouccjler^ 6 Ed. r. (hould not recover 
<< damages, if after the faid ftatute another ftatute in a new cafe 
*« gives damages either fmgle, double, or treble, bfc. there the 
« plaintiff (hall not recover cofts :'' this I hold to be good law. 

But what is the prefent cafe ? The Jlat. t Geo. i. which we are 
now conGdcring, does not create damages in a cafe where there 
was none before, for the party, plaintiff in the prefent cafe, was 
entitled to damages againft the particular perfons who pulled 
down his houfes, at common law ; therefore I fay damages in 
this cafe are not newly created, but the objeA againft whom they 
are td be recovered is only thanged ; and therefore I am of the 
fume opinion that the plaintiff muft have his cofts. 

Bathurjl J. — I am of the fame opinion. It waa objected for 
the defendants that all the cafes and precedents fpr cofts in hue 
arid cry have ^TiSc^ fub fdentio ; but that is hardly pofTiblc : it will 
never appear on the face of this record that this matter has been 
debated, and fo may as well be faid hereafter that it pafled fuh 
/tteniio. The ftatute of hue and cry did not, in my opinion^ create 
d;Unages, but only gave the party robbed a different remedy from 
ft what 
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what he had before ; for the party robbed before thofe llatutes . 
might have had an a^ion againft the hundred for not keeping 
watch and ward* 

Thcjlat. 27 Eliz. c. 13. fays, the inhabitants of the country 
(hall be anfwerable for the robberies done and the damages ; this 
word damages in this (latute means co(ls» and the prefent (latute / 
under confideration being planned upon it, I am clear of opinion , 
that the plaintiflF muft have his cods. I think Pilfild^^ cafe h 
very good law, and am defirous it {hould not be fhaken. 

Noel Jf — I am of the fame opinion. This /fat. i Geo, r. is 
only auxiliary to the party, and not newly creating damages where 
there were none before. Befides, thtjat. 8 Geo, 2. r. 1 6. of hue 
and cry eiprcfslj recognizes that the plaintiff 0iall have cods by 
the ftatutes of hue and^rj. 

The prothonotarv was ordered to tax the plaintiff his colU* 
The il^claration in inis cafe was of Hilarif term 1758. 

Crutchfield verftu Seyward. C. B. 

nLAINTIFF had bail in the original a£lion, declared in a PraQior. 
^ fiiffercnt county from the writ, fo waived his bail ; verdift Piaintur 
for plaintiff for 98/. Defendant has brought error, and threatens \^^^^ 
to go away to Ireland^ fo plaintiff has brought an adion on tlie waive hit 
judgment and held him to bail for 129/. debt and colls; de- bajiinriie 
fendant has put in bail and juftified *, it is now moved by Serjeant [?d^''"^Jtr 
Hewitt^ that, the recognizance of bail may be difcharged, which nothav«baU 
was oppofcd by Serjeant Davy^ who infilled as there was no bail *" *?'?*?* 
in the original aclioii, fo this cafe is not within the rule of pradice meni.*''** *' 
that a man ihall not be twice held to bail for the fame debt. But 
fer rwri/iw— This is like the cafe of a prifoner who is fupcrfcdcablc 
for want of proceeding, and afterwards is held to bail for the fame 
debt, which he fhall not be, for a plaintiff (hall not take advan- 
tage of his own a£l or hches. The recognizance was difcharged* 
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Filh verfus Hutchiofon. (1 B#. 

Fromifc TN an a^ion upon the cafe upon an ajfrnnffit the plaintiff de-r 
ftltSttS* •*• ^'*'*'^> ^^^^ whereas one Vickars was indebted to him in a 
frauai. certain fum of money, and he had conunenced an a£lion for the 
fame ; the defendant in confideration that the plaintiff would 
ftay his adion againft Vickars promifed to pay plaintiff the money 
Vide Ld. owing to him by Vickars : to this there is a demurrer and joia- 
1^2"' ^cr in demurrer. 

For the defendant it was inGftedt that this being a promife to 
pay the debt of another perfon, was void by the ftatute of frauda 
and perjuries* 

It was anfwered for the plaintiff, that this was an original 
CQntra£t between the plaintiff and defendant* fo not within the 
flatute ; and the cafe of Read v. Ka/b in B. R. in Trinity tcrmi 
24 (5* 25 Gi^o. 2. was cited as in point. 

But per totam curiant'^This cafe at bar is very clearly witliii\ 
the ilatute, for here is a debt of another perfon ftlll fabG(Ung» 
and a promife to pay it : and it is not like the calc of Retul t. 
Na/l] for that wjs an adion of aflault and battery brought hj 
the plaintiff's teflator ag^inft one John/on ; the caufe was at iffue^ 
the record of nifi prius entered and juft coming on to be tried, 
, when the defendant JVi^ being prefent in court, in confideration 
that plaintiff's teftator would not proceed to try his caufe* but 
would withdraw his record, promifed to pay him ;o /• and coits 
to be^taxed in that fuit ; fo in that cafe there wa^ no debt of 
another, it being an a£lion of battery* and it could not be known 
before trial whether the plaintiff would recover any damages or 
not ; but in the prefent cafe here is a debt of another ilill fubfift- 
ingy and a promife to pay it. 

Jltdgmcot for th( defcAdani, 
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The Mayor of Exeter verfus Trimlet. C. B. 

Judgmtnt of the court delivered by Willcs C. J. 

'T'HIS is an a£iion upon the cafe upon an ajfumpjit^ brought AiTampfir 
* to. recover a certain fum of money owing by the defendant 'iSfcSw**** 
fo the plaintiff for petit cufioms : the declaration contains two 
counts -» the (irft fets out a prcfcriptive right to petit cu(loms> 
and that defendant was liable to pay the fame, and being fo liable 
promlfed payment thereof. The fecond is a general indebitatus 
affkmffit for a certain fum due to plaintiff for petit cudoms, and 
that (be defendant heii\g fo indebted promifed payment. 

To this declaration the defendant has demurred generaUy, and 
^ flaintiff has joined in demturrer. 

For the defendant it has been obje£led, that the plaintiff hath 
xiot (hewn any title to have petit cuftoms ; that they could not be 
granted, fo plaintiff could not properly prefcribe for (hem: 
%dtfy That there is no confideration whereon to ground an ajfump^ 
Jit^ and this is a demand againft common right \ and many cafts 
bave been citedj s(ll which I (hall lay out of the cafe. 

lye are all of opinion that petit cuftoms may well be granted, 
and plaintiff entitled by prefcription, and have no doubt at all 
but that the firft count is good, and would have been fo» even 
upon a (jpecial demurrer. VVe give no pofitive opinion as to the 
fecoad cqunt ; but we in-line to think, that this is alfo well 
caouf^h, upon a general demurrer ; and if the defendant had 
jdeaded mm affum^t^ the 'plaintiff at the trial would have been 
pbliged to (hew his right to petit cuftoms. This cafe is like the 
cafe of an indetitatus ujfum^ for money had and received for the 
plaintiff'^ fife, which ha^ often been brought in order to try a 
right to an office, in which the plaintiff, upon tmi ajfum^t 
pieauded* maft> at th^ trial, ihew his right to the office. We 
liae aU of opinion to over-rule the demurrer. 

Judgment'for the plaintiff. 

Mto; There was a Gmilar determination in the cafe of Thi 

Vefpm ef Tarmoutb y. , B, R. in Trimt^ term 3 Ge9* 3, 

- 1763, and the cafe of The City of Exeter and Trimlet^ held to fae 
^ood km. Fide 3 Lev. 37. Mayor ami Com. cf London v. Hunt^ 
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Dcclar^n 
in trefptis 
for Im- 
fOMi4ing 

marc 



The defend-' 
tnts* plea* 
Damage* 
leafant tn 
the king in 
h»« foreft of 
Walibim. 



Palmer veffus Stone and another. C. B. 

^TT* HIS 18 an aAion of trcfpafs, in which the plainriflf dc< 
^ that on the 15th oi June 1758, at Barking in EJfex^ tl 
fendants with force and arms took and impounded the plat 
mare, and detained her in the pound from that day till the 
mencement of this a£ti6n. 

The defendants plead in bar, that the plaintiff ought r 
hare his a£iion agatnft them, becaufe they fay that befoi 
time the trefpafs is fuppofed to have been done, his prefeni 
jefty was, and dill is feifcd in fee of the forcll of Walthc 
right of his crown \ and bejng fb feifed, becaufe the mare v 
the king's foreft eating up, treading down, depafturing, fpo 
and confuming the grafs growing in the foreft, and doing da 
there to the king, the defendants (as his fervants) feifei 
took the mare fo doing damage, and impounded her at Ba 
as fuch diftrefs ; and this they are ready to verify, i^c. 

The plaintifT replies, that he ought not to be barred 
having his aflion againft the defendants, becaufe he fays, 
Ann Francla widow, long before, and at the time this trc 
was done, was, and ftill is, feifed in fee of an ancient mefluagi 
feventy acres of land in Dagenham near the foreft of WeJi 
and that (he and all thofe whofe cftate (he now hath, and ha 
the time of the trefpafs) in the mefluage and lantls^ have ic 
morially h>d, and have been ufed and accuftomed to have, 
of right ought to have for themfelves, their farmers and ten 
of the mefTuage and hnds, common of ()afture in the fore 
Waltham for one gelding, or for one. mare in the place and 
of one gelding, for and in refpeft of every eighty (liillings at 
rent of the met1aa|;e and hmds, every year, at all times ol 
year, except in the fence-month, as belonging and appertai 
to the mefluage and lands : that Ann Francia being fo fciC 
in the fence- this f.irm, upon the 7th of S^/f/w^fr i757,demifedthc fan 
tharA V. ^^^^ plaintiflT, to hold from the 29th of that month for the tcr 
one yc^r, and from the end of that year from year to yea 
tenant at will ; by virtue of which leafe the plaintiff entered \ 
the farm, and at the time of the trefpafs was, and ever fince 
been^ and now is poiTcilcd thereof. And the plaintiflT fui 
And that at fjjyj }„ reply, that at the time when the trefpafs was done 
the tr'efprf*, yearly rent of the farm exceeded fixty pounds, and tliat upoi 
therentof* i5th of y////^ 1758 (aYid out of thc fencc-month) heputthci 

thet3<mex* 

needed 60 1. per annum, md that (out of the fence-month) plainiift' put his mare into the foreft 

hi:» common, when dcfcr.<}»n^s ct tli ir own wron^ lo'ik ani impounded h-f' 



PJiat'ff's 
replicition. 
That A. F. 
» feifed of 
meiTuage 
anJ iand 
near the 
torcO, ;:nd 
has a right 
ul* common 
ia the fo»efV 
/or one mare 
or one (^eiU- 
ing, in 
relpcd oi 
every So$. 
lent, every 
yeir, at all 
tiroes of the 
year, except 



(lemiled to 
the plaintitf, 
w!u>enteic4 
and is pi)f- 
fcfTcJ. 
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iTB *^o the foreft of Waltham to depafture there, and to ufe hit 
cc» K3imon, and that (he was eating the grafs there with other of 
bi^ cattle until the defendants, of their own wrong, took 
ar&^ ins pounded her; and this the plaintiff is ready to reriff | 
w^lmerefore fince the. defendants have acknowledged that trefpafs^ 
fa^ prays judgment and his damages. 

The defendants rejoin that the mare, at the time when they Pefend^mti* 
toc^ and impounded her, wa« fick, ill of, and labouring under ^l^^"?!^* 
% ^rcrtain catching infe£tious diftemper called the mange, and jg^at wai 
cc^^Ti Other catching and infe^ious diftempers \ and being fo nMngy, and 
golc, ill, and diilempered, was wrongfully and unlawfully in the JJ^j"* ^^ 
ftyrcft eating up, treadini; down, depafturing, fpoiling, and con* [h^%rrd<- 
faming the grafs, and doing damage there, and therefore the, ^^^ndanrs 
defendants fcized the mnre fo doing damage there as a diftrefs ^^^^J^Jj^"" 
for that damage, and impounded her as fuch diftrefs, as they becTufe (U 
h^^e before alledged in their plea ; and this they infill was law- wm wrongs 
ful for them to do ; and fay they are ready to verify it : where- ^"V^'ifn 

r jt \ • % ^ r% ' ' unlawfully 

lore they pray the judgment of the court. ia theforetK 

The plaintiff furrejoins, that notwithftanding any thing al- Soagoinder 

ledgcd by the defendants in their rejoinder, he ought not to be o^^*»epJ*iA- 
^ barred of his aAion, becaufe he f^ys that t)ie mare was'lawfully 

depaftoring in the foreft in the manner which the plaintiff has . 

before alledged ; without thisy that the mare was wrongfully and Triv-fc 

. unlawfully in the foreft of iV'aitham^ eating up, treading down, *^^l ^^^ 

and confummg the gTitfs, and domg the damage there, in man- waiwrrng- 

OCT and form as the defendants in their rejoinder have alledged ; fuiiy^ndun* 

»<• this he is ready to verify : wherefore (as before) he prays |^g^/'^Y" 

j«<lgmcnt and his damages. ^c. °'^ * 

The defendants by their rebutter take iffue on the traverfe, Rebutter 
^ the marc was wrongfully and unlawfully in the foreft, eat- ^*» '^u* 

;-« .. . ° , ' rt . 4- M» t r • on the cra- 

*"? Up, treadmg down, depafturing, fpoihng, and confummg ^^^ 
^^ grafs there growing, in manner and form ms the defendants 
I^vc in their rejoinder alledged \ aiid conclude to the country, 

* 'The plaintiff does not join iffue to the country, knowing very 
^l that if fuch an iffue had gone to a jury, and they had found 
> ▼CTdift one way or other, it wpuld have been a miftrial, as it 
'^<ers a matter of law to the lay gents ; and therefore (to pre- Deommr. 
^t dclav, which muft othcrwifc have happened) the plaintiff J«n^«' '« 
"burred, and the defendants have joined in demurrer. damurrer. 

'Ilis is a (late of the pleadings fo far as they concern the pre« Coaniei ftt 
*^^ iffue in law before the court ; and although it muft he ad- pW«i^ 
°^d that the plaintiff's furrejoinder is bad, as it traverfes m 
"tatter of law, yet if it can be (hewn that the defendants* rej^ndir 
^ lU^wife bad. then the plaintiff muft have judgment^ uiilefs it 

VouIL H can 
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can" be (hewn on the other fide that the declaration or the reprica^ 
tion arc bad ; for it is an eftabliihed rule, that whoever makes 
the fird fault iu pleading fl^all have judgment againft him. 

Thi$ rule being prcmifed, the principal point firft infifted upon 
for the plaintiff is, that the rejoinder of the defendants is a de^ 
parture from their plea, and therefore bad ; and if it be neceffary, 
(hall fu^rther fliew that it is bad upon the merits in point of law. 

Adcpartufe, A departure in pleading is, when a mnn quits or departs from 

wluijtii. one defence which he has firlt made, and has recourfe to an- 

. otlier ; it is when his fecond plea contains matter not purfuant to 

his firft plea, and which docs not fupport and fortify it. Co, 

Lit. 304. a. 

One good reafon why a departure in pleading is never allowed 
18} becaufe records would by fuch manner of ple;idlng be fpun 
out into endlcfs prolixity 5 for if it were to be allowed, ^hen he 
who has departed from and relinquifhcd his f:rft plea or defence, 
might refort to a fecond, third, fourth, or fortieth defence ; 
pleading in this manner would become infinite : he who has a 
bad caufe would never be brought to an ilfue, nor could he who 
has a good one ever obtain juftice, the* end of his fuit. Other 
rcafons might be giveh why a departure in pleading is never al- 
« lowed, but this alone is fufBcicnt. 

Having (liewn what is a departure y and why it is bad in plead- 
ing, it (hall now be my endeavour to flicw that the defendants 
have in their rejoinder departed from their fir ft defence made by 
their plea. 

The defendants in their plea juftify the taking and impounding 
the marei doing damage to the h'wg^ the owner of the foil of 
Waltham foreft, which is a priyate trcf^afs : but they h:ive de- 
parted from that defence and rclbrted to another ; that is, they 
fay in their rejoinder that the mare was fid: and ill of a catching 
' infeflious diftemper called the matige^ and of othef infe£^iou8 
diftempers, and being fo fick, ill, and diftempercd, was wrong- 
fully and unlawfully in the foreft eating up the grafs and doing 
damage ; this is not a private trefpafs, but is an offence of a 
public nature, is a common nufance, and puniftiable as fuch, as 
appears by ihtjfat. 32 H. 8. c, 13. / 11. whereby it is enaQed, 
«* That no perfon or pcrfons after Michaelmas then next fhall 
<< have or put to pafture any horfe, gelding, or mare infeft with 
*< fcab or mange, in, to, or upon any forefts, chaces, moors^ 
<^ marfbcs, heaths, commons, wafte grounds, or common fields^ 
«< upon pain to forfeit for every horfe, gelding, or mare,y& infed^, 
<* pafturing in any of the faid grounds, ten (hillings \ which 
<< offence ihall be inquir^le and piefentable before the fteward 

4. ^ • cc^^n^. 
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f^ on ereiy teet,.as other common annoyances be; and the for« 
f^ £t0vrc therefoje to be to the- lord of ^he fame leet where the 
«^ iaad ofience^ fl^all be prefcntcd." 

^gain ( the defendants by their plea diredlly and pofitively 

a^&nn the mare was diftratqcd and impounded^ becaufe (he was 

do in|[ damage to the king, by eating up, jtreading down, and con«< 

fuinning the grafs growing upon his freehold ; but in their re» 

joixider they do nor affirm any fuch thing, they only fay the mare 

y^is mangy, and betagfo^ was doing damage there ; damage !— « 

^o whom ?— Not to the king, or iiis freehold, they have not 

(aid fo — but would have the court conclude by w;|y of argument 

or inference that this was a private trefpafs on the king's ft^ehold, 

and not a public nufance or common annoyance ; this being an 

argumentative rejoinder as well as different from the plea is 

bad, for that matters of fzGt ought to be c^ertainly and poGtifely , 

alledged in pleadings, and are not to be made out to the court 

liy argument or inference. 

A departure in pleading is fo very well underftood, that it 
would be impertinent to cite cafes; if the court (hould be of 
opinion that this i$ a departure, if will not be necefiary for me 
fo fay any thing more at prefent, or to ihew that the rejoinder 
is alfo bad in other points of law ; but if the court (hould incline 
to think this is not a departure, after they have heard niy brother^ 
then 1 (^all beg leave to be at liberty further to (hew that the plei 
^ i? other refpe<^s ill pleaded and bad in point of law. 

Counfcl (or the defendants — ^Notwithftandin^ what has been 
' iaiifted upon on the other fide^ I fliall (hew that the rejoinder i^ 
^ a departure from the plea, but difclofes new n>atter in for- 
mation thereof J that the mare vvas infefted with the mange^ 
ud confcQuently the plaintiff, though he had aright of common, 
l^as a trclpaflTer ab initio, from the time he put her into the forclK 
A ^ight of common for cattle, is no more than a profit apprendr^ 
^o^fclo^ 2L liberty for a man to take the grafs by the mouths 
^ his' bieafts, not by beads that are not commonable, not by 
P^ngy and infedled beads, not by the mouths of pigs not rung, 
^^ttfrttuo ut aJieno nqn lad^ii, every inan mud fo ufe his owii 
f^Jiot to injure another. Will the other fide venture to fay that 
if a man, who has a right of common upon my foil for horfes, 
Wares, or geldings, puts into it mad, wild horfes, which bite', 
A^i and deftroy every creature they come near ; that thcfc 
^e commonable cattle, and that I cannot take and drive them tQ 
a pound overt as damage-feafant f 

^ Was determined in the King^s Bench, that pigs put upon ^ 

^^OQ withottt being rung may be diftrained damage-feafant, i 

fr^ you may didtam > mangy mare ; ^he cafe was KencUn 

. . P 2 and 
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and Knight f which was determined in Michaelnuu term in the 
twenty-third year of hit prefent majeftj, a note whereof I took 
with my own hand : it was an a£)ion of trefpafs for taking and 
impounding the plaintiff's pigs ; the defendant jaftified for da^ 
f^rngt'-feafantj as in the cafe now at bar ; the plaintiff replied, and 
prefcribed JFor a right of common exadly like the prefcription 
in the prefent cafe \ the defendant rejoined by alledging the pigs 
ought to be rung before they were turned on to the common, 
which they were net, and fo were trefpaffers \ to this rejoinder 
the plaintiff demurred, and the defeiKlant joined in demurrer; 
this was held to be a. good rejoinder, and not a departure, and 
^ judgment was given for the defendant ; and the plaintiff's pigs 
not being rung, the court held he was a trefpiffer ; and Iy!r. 
Jttftice Denmfin faid, and the reft of the court agreed, that no 
man need to alledge more in his plea at firll than what amounts 
prima focie to a fufficient anfwer to the declaration. 

Lord Chief Juftice— T have heard enough to convince me 
there are faults in the pleadings on both fides \ each fide (hall 
amend without payment of cotts. 

Counfel for plaintiff— My lord, I do not defirc to amend any 
tittle of the pleadings on my fide^ for (with deference to the 
court) the queftion is not. Whether there are faults in the plead- 
ings on both fides ? but who made the firit fault ? for it b an 
eftablifiied rule in pleading,* that whoever makes the firft fault 
(hall have judgment againft htm ; and this is fo univerfally true, 
that a fingle cafe- to the contrary cannot be (hewn ; befides, 
every one knows that nothing is more common (among good 
pleaders) than to give a frivolous anfwer to a bad plea (which 
deferves no better). Befides, this I (hall (hew the court, that 
the cafe of Kenchin and Knight^ cited by my brother, has been 
mif-ftated by him, by midake, (I am fure,) without any defiga 

to roiflead. 
* 

Lord Chief Juftice to the plaintiff's counfel— If you infill 
upon replying, to be fure we will hear you j fo go on 

Counfel for the plaintiff— Your !ord(hip being fo good to 
hear me in reply, it (hall be my endeavour to give au anfwer 
'to what my brother has infifted upon as law, and to the cafe he 
has cited. 

I (hall begin with this cafe, which, if I am not very much 
miftaken, he has not ftated rightly. He has infifted that the 
rejoinder in the cafe at bar is not a Jepariure^ but difclofcs new 
matter purfuant to the plea ; and, to prove this, has cited a note 
of Ketifhin and Knigit, which he took with his own hand. My 
brother indeed is a very good note-taker, but in this particular ca(e 

he 
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h^ YkSkB not been fo accurate aa he generally isi unlefs I have 
mucfi miftaken ic. 

» The caifc of Kencbim and Knight^ according to my own note •Tht record' 
of It, wa5 argued twice in the King's Bench; 3ie laft argument ^'^^°^^j[J 
was in Michaelmas term, in the 23d year of bi« prefent majefty, j, eotJcd of 
by two of the (then) moft learned gentlemen at t^e bar, Mr. Hilary teim. 
Ford for the plaintifF, and Mr. Henley (the prefent Lord Keeper J*^*^ *" 
of the Great Seal) for the defendant; and upon that argument, RoU.*i79. 
the court gave judgment without taking further time : it was an 
adion of trefpafs quare elaufumf regit ^ for feveral trefpafTes, but 
the only trefpafs then in queftton was for the defendant's putting 
in his fwine into the plaintiff's clofe. The defendant pleaded a 
cuftom, that all the tenants and occupiers of certain ancient mef- 
fuages in the tithinp; of Woodnumcott in Hampftnre had a right of 
common in the place where the trefpals was fuppofed to be done, 
as belonging to the fame, for all their cattle and fwine levant and 
c^uchrnt on thofe mtfiTuages, and under riiat cuftom the defendant 
juftified the putting his fwine into the plaintiff's clofe. The 
plaintiflF replied, arid admitted the cuftom in the very words it 
vaa alledged in the plea, fo far as the defendant had pleaded it ; 
I'Ut then the plaintiff went on farther, and alledged that there 
^Kas another cuflom befides, and that was, <* That the tenants 
'' And occupiers in Woodmanrott have been ufed and accuftome4 
** time out of mind to ring, and of right ought to ring theif 
** fmntfo put upon the common, to prevent their rooting up the 
^ Toil i and th'4t the defendant put his fwine into the common 
** ^thout ringing them, and therefore the plaintiff alledged he 
'* ^^as a trcfpaffer." To this replication the defendant Knight 
J'^wiurred gener^illy, and the plaintiff joined in demurrer. This 
■• a true ftatt of the record of Kenchin and Knight^ fo far as it 
'elates to the trefpafs by the fwine, which was the only matter in 

The principal objc^ion in the cafe was made to the replica- 
tion. Mr. Henley infilled it was bad, becaufe the plaintiff had 
Jhcrcin fct out a different cuftom from that which was alledged 
^y the defendant in his plea, without traverfing thatfirji cuflom 
P^^ded^ which, he faid, tended to make pleadings endlefs ;' and 
^^^ many cafes for his purpofe, not now neceffary to mention. 
^^t the court notwithftanding gave judgment for the plaintiff. 
*^* C. J. Lee faid, «* That (generally (peaking it is true) when 
^ particuhir cuftom is pkaded, another cuftom repugnant to 
it cannot be replied without traverfing the cuftom (infifted 
tipbn) in the plea ; for if it wftre otherwife, pleadings would 
* «*un out to an infinite length ; but that is not the cafe, (faid 
^ lie,) for the plaintiff in his replication admits the cuftom in the 
** pUa fo far as it goes, and then fays there is another thing to 
^ be done, (which is very confiftent with the cuftom alledged 

H 3 "in 
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M ta the pica,) and tiat is» you moA ring your fwine, and f 01 
•* have not done fo, therefore you are a trefpafler. This is nc 
«« different from, but only a qualificadon of the cuftom in th 
^ pka, and reduces the merits of the caufe to dne fingle point 
*< the true end of good pleading/'. 

Thd other three judges, Wright^ Dennsfon, and Ff/fer, gai 
their opinions to the fame efficA. Mr. Jultice Fofter (indeed) i 
firft doubted, but at length he faid he confidercd the cuftom i 
the replication as another cuftom confiftent with that in the pie: 
and agreed with the reft of the court, that judgment (hould I: 
given for the pkdntiff, and^ it was. 

This is the true ftatc of the cafe of Kenchin -and Knight ^ and ; 
not at all like the cafe at bar. My brother cited it to prove th; 
it was lawful to diftrain fwine damage^feafant upon a commo 
(that were commonable cattle by the cuftom of the place) doin 
damage, if they were not rung, and that the rejoinder was not 
departure ; and taking his ftate of the cafe to be tight, woul 
induce the court to think it extremely like the prefent cafe ; f( 
(fays my brother) though I admit yon have a right of common ft 
your mare, yet if flie is mangy fiie is not commonable, and yo 
are a trefpaffer againft the owner of the foil, juft as the owner < 
the fwine in the cafe cited was, becaufe he put them upon tt 
comtnon without ringing them ; and therefore the mare h: 
been legally diftrainedi becaufe ftie was doing damage by beiii 
Inangy* 

With great deference to the court, if the cafe cited was reall 
as my brother has ftated it, yet it differs much from the cafe \ 
bar ; for the cafe cited depended entirely on the particular cuftoi 
of the place in which, to^r., and on the circumftancc of ringin 
the fwine, which were not commonable unlcft ihcy were rung 
but the cafe at bar depends upon the general law of the kingdoi 
with rcfpcft to common of p^llurt- j and is touching cattle con 
inonable of common right ^ a fwine unrung roots up the grounc 
and fo does real damage to the owner of the foil \ a mangy' mai 
does no hurt to the owner of the foil. 

It is very ftrange that mv brother and I ftiould differ totally i 
the ftate of this cafe of Kenchin and Knight^ for there is^not 
fingle tittle of it we agree in. My brother fays it was an a£tio 
for taking and impounding the plaintiff's fwine \ I fay it was trei 
pafs quare claufum fregity and that tliey were the defendant^ 
fwine . he fays, the defendant Knight ]\x{i\(i^d taking the fwine c 
*the plaintiff damage-feajant ; 1 fay, there was not a word abou 
damage^feafantf but that the defendant juftified putting in hi 
fwine into the plaintiff's clofe under a cuftom of right of com 
toon for his fwine. My brother fays^ the court gave jadgmen 

fo: 
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f6r the defendant, (which indeed muft have been fo, if his (late 
of the cafe be right,) but I fay, judgment was given for the 
plaintiff i and to prove the truth of .what 1 fay, I have a copy of 
the record oi Xetuhin and Knight : this cafe was cited to fliew, 
that under certain circumftances commonable cattle may be dif- 
trained 4^mage~feafatit on a common where they have a right to 
be put, which it by no means proves, becaufe there is not one 
word of a didrefs damage-feafant in the record oC Kmchin and 
Knight^ nor was there one word faid in it about a departure. 

I have now done with my brother's cafe, and if it was as he 

ftates it, yet| with great deference to the court, and my brother's 

pardon, it is not appofite to the queftion now before the court, 

which is. Whether the plaintiff', who confefledly has a right of 

common for his mare in Waltham forell all the year, except in 

(he fence-month, can be a trefpalTer in point of law for putting 

his mare at a proper fcafon upon the foreil, merely by her bcr 

coming mangy afterward ? for unlefs this, in point of law, be a 

private trefpafs again (t the owner of the foil, the ipare could not 

be legatlly di drained damage-feafant ; and therefore whether the 

rejoinder be a departure or not, yet it is bad upon the merits ia 

point of law. 

The plaintiff's right of common for a mare is not denied, and 
therefore mud be confidered as admittejd. It is not alledged in any 
part of thi^ record at bar, that the mare was mangy at the timet 
(he was put upon the fored; nor does it appear that, after (he 
becahne mangy, the plaintiff had any notice thereof before £he 
was didrained and impounded, and the court will not prefume 
any man guilty of an offence which is neither alledged nor proved 
* againd him : the mare might be found when (he was fird put 
into the fored, and might catch the didempcr there of other 
cattle, for any thing that appears to the contrary. 

In further fupport of what I before faiH, that a didrefs for 
damage-feafatit as fet forth in the plea, and fuch a didrefs as is in 
the rejoinder (if any fuch can be legally made) are very different : 
a didrefs for damage-feafant is by the common law or cudom of 
the whole realm, as appears in Fleta^ lib. 2. cap. 47. fee, 25. 
fo. loi. where it is faid, if he who takes and ktipounds cattle 
has an ai^ipn brought againd him, he may fay by way of plea or 
defence that he took the beads judly, " quia itivenit ilia in domi^ 
** nico/uo bf/ecundum legem to* confuetudines regni imparcavit ilia 
" dome dampnum fuum fuerit emandatum ;** fo that diftrtfs damage^ 
feafani is confined fingly to a private trefpafs, and cannot be 
made for any other caufe or offence whatever; and the law is 
very ftrid with refpe£l to this kind of didrefs, for however rea- 
fonable it may be, that the owner of the land may defend his 
property by taking or impounding the cattle or thing doing the 

H4 . trefpafs. 
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trefpafs, until (atisfaAion in d^im^i^res be msdci yet if the cattle 
are but gone one inch from (off) his land when he feizet them» 
he becomes a wrong-doer ; tbejr muft be infra damimum fuum 
when he takes ihem ; and this jcind of diftrefs can be only for a 
trefpafs upon private property or poflefiion. But what Is the 
diftrefs pleaded. in the rejoinder? it is not for a private trefpafs, 
but for a public nufancc.; it is not for a fingle particular trefpafs 
done to the owner of the foil alone, but for a common annoyance 
to all the commoners upon WaUham foreft, and if (in any part 
of the kingdom) a diftrefs for this kind of pufance or annoyance 
can belawfuly it can onlj be fo under fome particular cuftom 
of the place, and not by the common law, or general cuftom of 
the realm ; and therefore if any fuch cuftom or law of the foreft 
exiftsy it ought to have been pleaded, otherwife the court can 
take no notice of it : the foreft law b not the general law of the 
Ma&||pood. land, and the king's courts here are not bound to take notice of it, 
uulcls it be plea£d. 

The oflTeoce in the rejoinder is declared by the^n/. 32 /fl 8. 
(as mentioned before) to be a common annoyance, and is prefent* 
able and fineable in the leet, tbat is the proper remedy, and with 
great deference there is no other. No a£lion of trefpafs in this 
cafe will lie for the lord or any one commoner ; for if one may 
have an a£Hon, a thoufand commoners may, and this, would be 
inconvenient, and create an infinite number of fuits. t rely upon 
vSis, that where an a^ion of trefpafs vi V armu will not lie, a 
diftrefs for damage^frafant cannot be made. Whether a com- 
moner may not have an adion of trefpafs upon the cafe^ is another 
confideration ; it is fufficient for my purpofc if he cannot have 
trefifafs vi ^ firmiSf for if he cannot, neither can he diftrain for 
damagefeafant. 

I have now done, and fubmit it with great deference to the 
court, that the defendant's rejoinder is a departure, as it contains 
matter' very differrnt from that infifted upon in the plea in bar, 
and that it does not fupport or fortify the fame; or if the court 
fhall be of opinion that it is not a departure,! apprehend it is bad 
upon the merits in point of law, for that it is no where alledged 
in this record that the marc was mangy at the time when (he was 
put into the foreft, or that the plaintiff ever had notice that (he 
wafs mangy before (he was diftrained ; and for any thing that 
appears to the contrary, (he was very found and well when 6rft 
put into the foreft, and might there catch the diftemper from the 
cattle of the defendants themfelves ; and for thefe reafods I pray 
judgment for the plaintiff* 

Ld. C J to plaintiff *s counfel— Will you be content to take 
40 /. cofts^ and let the defendants amend their pleadings ? 
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Plaintiff's counfei— I hare no aothoricj to confetit, and hum- 
bij pray your lordihip's judgment ; or if the court thinks the de- 
fendants ought to hare leave to amend their pleadings, I am 
willing to ooofent they ihall amend them» upon paying the pluo- 
tiff his cofts, to be taxed by the prothonotary. 

C. J«— If you will not confent to take 40/. coftsj the caufc 
mud ftand over for further confideration. 

Then the clerk to plaintiff's attorney being in court, ftood up, 
and faid, that rather than his mafter could confent to take 40/* 
coils, or the caufe be further delayed, he (hould defire the co(b 
might attend the final event of the caufe, and defired the plain- 
tiff's counfel to confent that the defendants might amend their 
pleadings, and ihe cofts abide the end of the fuit. 

Afterwards the defendants (by confent that the cofts already 
incurred (hould attend the event of the caufe) withdrew all their 
pleadings, being convinced at length, that they were all bad from 
beginning to end ; and pleaded a cuftom of the foreft for feizing 
and impounding mangy cattle being thereon \ and alledged that 
the plaintiff's mare was mangy when (he was put into the foreft, 
and joftified the impounding her under the cuftom ; the plain- 
tiff replied, that the mare was found and well, and not labouring 
under any catching or infectious diftemper whatfoever \ and tra- 
▼erfed without ihis^ that the mare at the time when, is^c. was fick 
and ill of, and labouring under a catching and infe£Hous diftem- 
per called the mange, as the defendants have alledged in their 
plea ; and thereupon iffue was joined, and tried at the aflizes for 
Effat^ when a verdid was foun4 for the plaintiff, and he had 
judgment for his damages, and all his cofts at laft. 



Whitwoith qui tarn, &c. verfus The Hundred of 
Grimfhoe. C. B, 

Coole. 

NorfUk^nr^HL men inhabiting the hundred of Grimjhoe in the Dcdimtioa 
to wit.' *• faid county were attached to anfwcr as well to our *° **"« *^ 
lord the now king as to John WUtworth, in a plea of trefpafs and *^* 
contempt, againft the form of the ftatute of hue and cry in (uch ^ 

afe made and provided, and fo forth ; and whereupon the faid 
%Aif, who fues as well for our faid lord the king as for himfelf, 
by Jcin Majer his attorney complains, that two certain malefac- 
tors, to the (aid John Whtinworth unknown, on the 13th day of 
Fdiruarj in the vear of our Lord 1759, *** ^**« k»ng^? highway, to 
wtt^ at the f^riih of U^ckwold v^Ub Wilton in the faid hundred of 

,. Gritn/boi 
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Grithjboe in the faid county of Norfolk^ with force and arms af** 
faohcd him the faid John Whitworth^ and felonioufly took and 
carried away from the faid John Whif worth the monies of the 
faid Jchn Whittoorth to the value of 82 /. lis. gd.j and alfo three 
canvas purfcs of the value of one (hilling, and one filver watch 
of the value of five pounds, of the proper goovis and effefls of 
the faid Jahn Wkitworth then and there found, againd the peace 
of our ^id lord the king \ and the faid John Whitwcrtb imme* 
diately after the faid felony and robbery was committed, to wit^ 
on the fame day and year at the village of Meth^^ld in the hun** 
dred aforefaid, near to the place where the faid robbery was ~ 1 

committed, made hue and crjoi the faid robbery, and gave notice 
thereof to the inhabitants of Methwold aforefaid, and alfo with 
as much convenient fpeed as might be after the faid robbery was 
committed, to wit, on the fame day and year, at Feltnvell within 
the hundred aforefaid, and near to the place where the faid rob- 
bery was committed, gave notice thereof to Amhrofe Whittman^ 
then a conftable of Fcltwell aforefaid \ and in the faid notice fo 
given to the faid conftable dcrfcribed, as far as the nature and cir* 
cumflances of the cafe did admit, the faid felons and the time 
and place of the faid robbery, and alfo within the fpace of twenty 
days next after the faid robbery was committed, to wit, on the 
24th day of February in the year afortfaH, caufed public notice 
thereof to be given in the London Gazette^ and therein defcribedy 
as far as the nature and circumftances of the cafe did admit, the 
faid felons, and the time and place of the faid robbery, together 
with the faid money, goods, and effeds whereof the faid John 
Wbitvjorih was fo robbed as aforefaid ; and afterwards and be* 
fore the day of the ifluing of the original writ of him the faid 
John Whiiworih^ to wit, on tiie 25th day of May in the year 
aforefaid, he the faid John Whitworih went before W'tllinrn Ward^ 
deputy to George Greene^ filazer of the faid county of Norfolk^ 
and entered into a bond to John Station and John Frofl^ then 
high conftables of the hundred oi Grim/hoe aforefaid, in the penal 
fum of 100 A, with two fufEcient furcties, to wit, John Booth and 
William IVildmnn^ approved by the faid William Ward^ with con- 
dition for fecurin^ to the faid high conftablcs the due payment of 
their cods after the fame (hould be taxed by the proper officer, 
in cafe that he the faid John Whitworth fliould happen to be 
nonfuited, or (liould difcontinue his a£tion in this behalf, or in 
cafe that judgment ihould be thereon given againft him on de- 
murrer, or that a verdidl ihould be given againft him thereon, 
according to the direction of the flatuic in fuch cafe lately made 
and provided : and the faid John Whitworth after the faid felony 
and robbery was committed, and within twenty days next before 
the day of the iftuing of the faid original writ of him the faid 
John }f^hitworthf to wit, upon the 16th day of May in the 
Ume year, was examined upon his corporal oath before Andreio 

Taylor 
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Baylor e£q. then one of the juftices of our lord the king, a(Egned 
to keep the peace of our faid lord the king in and for the faid / 

County, inhabiting near unto the faid hundred of Grimfifoe, ac- 
cording to the fotm of the ftatute in fuch cafe made and provid- 
ed : and the faid J<)hn JFhitworth upon his oath then faid, that 
that he did not know either of the faid perfons who committed 
the faid robbery, and 40 days and upwards have pafTed fince the 
laid robbery was committed, and the faid public notice thereof 
given in the faid London Gazeiity and before the ifiuing of the faid 
original writ, yet the faid men inhabiting within the faid hundred 
of Grim/hoe^ nave not hitherto made amends to the faid John 
tFhif'wortb for the faid robbery, nor have taken the bodies of the 
iaid felons, nor the body of either of them, nor liave they hither- 
to anfwered for the bodies of them, or the body of either of them^ 
but have permitted the faid felons to efcape, in contempt of our 
faid lord the king, and to the great dama^re of him the faid John 
Wiitworth^ and againft the form of the (latute in fuch cafe made 
and provided : and alfo that afterwards, to wit, on the day and 
year firft abovefaid, two other malefadors, to the faid John 
fFhitiuorth unknown, in the king's highway at the faid pariih of 
Hochwold with Wilton within the faid hundred of Grim/hoe in the 
iMcovLtitj oi Norfolk J with force and arms aflaulted him the 
{MJohn IVhitiporthy and felonioufly took and carried away from 
the laid John JVhitworth other monies of the faid John Whitwortb 
to the value of 82/. i2s. 9 J., and alfo other three canvas purfes 
of, the' value of one (hilling, and one other filver watch of the 
value of five pounds, of the proper goods and effects of the faid 
JJin Whitwortb then and there found, againft the peace of our 
laid lord the king •, and the faid John irhitworih immediately 
after the felony and robbery laft mentioned was committed, to 
wit, on the fame day and year, at the village of Miibwold in the 
hundred aforefaid, near to the place where the faid laft-men- 
tioned robbery was committed, made hue and cry of the faid 
it)bbery, and gave notice thereof to the inhabitants of Methwoli 
aforefaid, and alfo with as much convenient fpeed as might be 
after the faid laft-mentioncd robbery was committed, to wit, on 
the fame day and year, at the town of Brandon in the county of 
Suffolk^ near to the faid hundred of Grim/hoe^ and near to the 
place where the faid laft- mentioned robbery was committed, 
gave notice thereof to John Newton , then a conftable of Branden 
aforefaid % and in the Uid notice fo given to the faid conftable 
defcribed, as far as the nature and circumftances of the cafe did 
admit, the faid laft-mentioned felons, and the time and place of 
the faid laft-mentioned robbery, and alfo within the fpace of 
twenty days next after the faid laft-mentioned robbery was com- 
mittedy to wit, on the 24th day of February in the year aforefaid^ 
caufed public notice thereof to be given in the London Gazette^ 
and therein defcribed, as far as the nature and circumftances of 
the cafe did admiti the faid laft-mentioned felons^ and the tim6 

and 
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and place of the faid lad-mentioned robbery) together with the 
faid laft-menttoned money, goods, and efieds whereof he the 
faid Join Whitworth was fo robbed, as is laft aboirementioned ; 
and afterwards and before the day of the ifluing. of the original 
writ of him the faid John Whitworth^ to wit, on the twenty»fifth 
day of May in the year aforefaid, he the faid J^n W^hitwortb 
went before Wtlliam Ward^ deputy to Georgi Greene then filazer 
of the faid county of Norfrlk^ and entered into another bond to 
Join Station and John Frofty then high conftables of the hundred 
of Grimjboe aforeuid, in the penal fum of loo/., with two Aiffi* 
cienc fureties, to wit, John Booth and Wlliiam Wtidman^ approred 
by the faid WUliam TVard^ with condition for fccuring to the faid 
high conftables the due paymtnt of their cofts, after the fame 
ihould be taxed by the proper officer, in cafe that he the faid^oibf 
Whitworth Qiouid happen to be nonfuited, or (hould difcontinoe 
his a£lion in this behalf, or in cafe that judgment (hould be given 
ag^inll him on demurrer, or that a vercUA (hould be given 
againft him thereon, according to the dircdion of the ftatute in 
fuch cafes lately made and provided : and the faid John Whit'' 
worthy after the faid laft-meutioned felony and robbery was com- 
mitted, and within twenty days next before the day of the ifluing 
of the faid original writ of him the faid John Whitworthy to wit, 
upon the i6th day of May in the fame vear, was examined upon 
his corporal oath before Andrew Taylor efq. then one of the 
jufttces of our faid lord the king, afTigned to keep the peace oF 
our faid lord the kin^; in and for the faid county of Norfolk^ in« 
habiting near unto the faid hundreci of Griuj/^o^, according to tho 
form or the ftatute in fuch ca(es made and provided; and the 
faid John Whitworth upon his faid oath then faid, that he did notz 
know either of the faid perfons who committed the faid rbbber]f^ 
laft mentioned, and forty days and upwards have pafled fince th^ 
faid laft-mentioned robbery was committed, and the faid publi^> 
notice thereof given in the faid London Gazette^ and before tber 
liTuing of the faid original writ, yet the f»id men inhabiting with-' 
in the faid hundred of Grimjhoe have not hitherto made amendiF 
to the faid John Whitworth for the faid laft-mentioned robbery^ 
nor have taken the bodies of the faid laft-mcntioned felons, no^ 
the body of either of them, but have permitted the faid felons to 
efcape, in contempt of our faid lord the king, and tb the great 
damage of him the faid John Whitworth^ and againft the form of 
the ftatute in fuch cafes made and provided, where1>y. the faid 
John faith* that he is injured, and hath namage to the value 
of one hundred and fifty pounds } and thereupon he bnngs 
fuit. 

Plea Not And the faid men inhabiting the hundred of Grimjboe afpre- 

guUiy. fajdj by Robert Moxen their attorney, come and defend the force 

and injury when, l3fc. and all contempt, and whatfoev^, Isfe. an4 

fay, that they are in nowife guilty of the premifea above laid to 

their 
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tHdr charge, againft the form of the faid ftatutes, as the aforefaid 
y^H jyHrwcrtb, who as well, is^c. above complains againft 
them I and of this they put themfelves upon the country, and the 
fiid Join likewife« 

At the trial of this caufe the foUowing cafe was made for the 
opinion of the court of Common Pleas. 



HILARY TERM, 

33^^0.11. 1^60. 



Whitworth qui tam, &c. ver/us The Hundred of 
Grimfhoe in Norfolk. C. B, 

IN an adion upon the ftatutes of tue and cry^ wherein the Hueaodcry. 
plaintiff obtained a verdidl for 85/. 16 /• ^d. damages and 
40/. cqHs at Norfolk fummer aflTizes 17599 on the ifTue tidied 
before Mr. Juftice Dennifon^ fubject to the opinion of the court 
upon the following cafe. 

Upon evidence it appeared that on the 13th of February 17591 Cafc for th^ 
about half an hour after four o'clock in the afternoon, the plain- opioion of 
tiflFfet out on horfeback from Brandon in SMk for IVeft ITyfub ^««»«- 
near Ijnn in Norfolk^ and after having palled through Weettng^ 
(a village about a mile from Brandon^ and gone about two miles 
beyond JVeeting^ he was (lopped on the highway in the evening 
while it was light, about five o'clock, by two men on foot in 
failorsf habits, unknown to plaintiff, who had lar^e clubs in their 
bands, one of which men caught hold of plaintiff's horfe's bridle, 
and demanded his money ; and on plaintiff's (Iriking him with 
the gteat end of his whip, he fell down with his arms entangled 
in the bridle, and the horfe fell down, upon which the other 
man (being the tailed) then knocked plaintiflF off his horfe with 
a club, and gave him feveral blows on the head, which dunned 
him for fome dme, and then the faid two men robbed him. of 
82/* La/. 9^. in money, confiding of 36/. pieces, moidores, 
half moidoresi i8/«pieceS| guineas* and half guineas, in three 

canvas 
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canvaS'bagB or piirfes» and fome loofe monej amoantii 
3/. 61^ ID Giver, and fome balfpencci apd alfo of fome 
fnoaey as hneafter mentioned, and alfo of the faid three c: 
bags or purfes, and a filver watch, the maker's name Ciaff 
dofif but the number forgotten, and the point of the hour- 
was broke off, to which w^ affixed a black ribband and a ^ 
key ; that one of the faid three bags or purfcs was a douhl 
or purfe, and that part of the faid money was at one e 
. it, and that the other eqd was quite worn through, and ! 
hole in it ; that one of the faid men was tall and lufty, 1 
brown wooUen cap or bonnet on, and a blue jacket, was 
frefli complexion, had particular large red eye-brows, an( 
f uddy cheeks, by either of which plaintlflF thinks he could 
known him from any other perfon ; that the other was a m 
fized man, of a dark complexion, had on a narrow cut bi 
hat bound round with black ferret, and a blue jacket -, that 
turned his horfe loofe, and went off towards Hockwold with 
ion : that he followed his horfe to Methnvold Lodge^ being \ 
a mile from tlic place where the robbery was committed, 
which is in the parifti of Mtthwold^ and about a mile fron 
town of Aftthivo d in the road from Weeiing to JVeft W^ 
but being much bruifcd and weak through lofs of blood, he 
half an hour in-gctting there •,' and that at the faid lodge he 
notice to J'homas Hei>wcrlhy (who lived there, and who fror 
defcription given by the plaintiff faid he hqd feen the robber 
day in the way to Brandott^) and to feveral other pcrfons 
aflembled there, of the faid robbery, and defired fome oi 
faid pcrfons to purfue the robbers, but that nobody cared i 
as the night was coming pn ; that thereupon the faid Thomas 
worth helped him to his horfe, and advifed him to go to 1 
wold, (being then the neareft viilr.gc or town,) which is j 
^ mile further 00 towards TVeJi JVynck^ and get people to gp 
tiie robbers, but that the pbintii^ knowing Mr. OJhom Denton 
xAWtfting^ whomheknrw tobi' an a£live man, turned bad 
wcirt to Weet\ng with Ojhorn Pentoriyjun. his fon, and 
other pcrfons who were at AUthwM Lcdgf^ but that C 
Dttftonyfm. not being at home, he there called at two alchc 
and told feveial people of the robberyi as fet forth in the 
%€tti. 

That It appeared in evidence there were two conftables in J 
ing living near the road fide where plaintiff paiTed, but that h 
not give any notice of the robbery to either of them, nor leav< 
notice thereof in writing at either of their houfes, but the pla 
did not know nor had been informed that there were fuch 
ftables till after he arrived at Lynn the day afterwards ; that 
Wuting he went immediately back to Brandon^ the next pari 
and about a mile from Weeting^ and arrived there much difon 
with \xi% wooads^. lofs of bl(^, and fatigue, at the Cbequn 



HiLA RY Term, 33 Geo. II. 1 760, 1 1 1 

between 6 and 7 o'clock that night, and immediately told one 
John Hoohham of the robbery, and ordered him to go and purfue 
the robbers, and take what method he could to apprehend them, at 
bb czpence ; that thereupon Hooiham, with a foldier who was fur- 
nifhed with af horfe by plaintiff for that purpcfe, and who is nov 
on duty in the army, went to Weeting^ JVilton^ Hcckwold, and 
FeltvfiUj and fearched about thofe towns for the robbers, but 
€K>uld not find them ; that when Hcokkam was at Feltwell^ which 
is five miles from Brandon^ and not before, he inquired for and 
told one Ambrofe Wbiteman^ the conftable of that pariih, of the 
robbery in the manner defcribed in the Gazette^ and alfo that im- 
znediately after plaintiff's arrival at Brandon^ he fcnt one Johfi 
JSrovm^ the hoftler of the faid inn, for John Newion, one of the 
canftables of Bran/kftj to inform him of the robbery ; that the 
faid Brown went to the faid conftable's houfe and called at the 
vindow, and alked for the faid Join Newton ,- that a perfon, 
vrhom by the voice he took to be a woman from within the faid 
boufe, ajQ&ed what he wanted with him, to which the faid Brown 
smfweredj << I want to tell him that Jobu the drover, (who was 
'< known to Newton^) has been robbed, and wants him ;" and 
thereupon the faid perfon within replied that the faid Newton 
was not s^t home ; that the faid Brown returned and told plain- 
tiff that Newton the conftable was not at home ; that plaintiff 
did not inquire for any other conilable of Brandon^ though there 
was another conftable of that town, (one Seeker^) but who had 
never a£led in his office, and the plaintiff was not informed of 
bim till the next morning^; that the plaintiff being that morning- 
about feven o'clock, at the furgeon's who dreffed his wounds^ 
Newton the conftable came to him and told him that he had 
beard that the plaintiff had been robbed, and had fen't for him 
(Newton) the night before, and was forry he was not at home ; 
that thereupon plaintiff gave Newton an account of the robbery 
as in the Gazette : that that morning, in order to make out the ' 
exzGt fum he was robbed of, he not being able to write or read, 
fcnt for one Mr» John Brewjler to reckon up his money, (from 
bis written accounts or marks,) and on fuch reckoning he found 
that be had been robbed of 82 /. 12 /. 9^/. ; hut that two days 
afterward^ and before the notice in the Gazette^ upon further 
recolledtioQy . plaintiff difcovered that he had been robbed of 
2L 16 /• in one parcel and i /. 10/. in another parcel, over and 
above the faid ^2/. la/tp^*, which fums were likewife con- 
tained in the £|id three canvas bags. That it appeared further, 
both from the examination of the plaintiff and the evidence of 
the, two cpnft.ablcs of Weeting^ that if notice on the night of the 
robbery bad been given to. them thereof, in 'order to make im- 
mediate purfuit after the robbers, and it had been known the 
robbers bad intended to pafs the river, (as the robbers who were 
00 fopt m^e their way toward Hockwold with Wilton^ which 
village is fo bound(;d by > riri^r that it could not eafily .be got 

over 
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over but by a ferrj,) there was great probability that the rol 
bers might hare been taken that night. 

That the plaintiff on the 24th of the fame Fehruary pubU(h< 
an account of the robbery in the London Gazette^ in the wok 
and figures following : ** Notice is hereby given purfuant to s 
^ zQ, of parliament made in the 8th year of the reign of 1 
*< prefent Majtfty King George the Second, intitled» An a 
^ for the amendment of the law relating to aAions on the ft 
«< tute of hue and cry^ That J^hn IFbihvortb of the parifli 
« Wefi Wyncb in the county of Nor/M, drover, on Tue/day tl 
<< 13th day of this inftant, Fokrmary 1759, about five of tl 
*< clock in the afternoon of the fame day, on the king's highw; 
«^ leading from Weeting to MeihwoUva^ faid county, b^wei 
<< the Sad and 83d mile ftones in the. high road leading fro 
*< London to Lynn in the hundred of Grlmjboe in the parifli 
«< Hockwold with ITi/ton, or Feltnveil^ (but the faid Jobn rath 
<< thinks it in the parifli of Feitwell^ being fo lately informed 
*< in the faid county of Norfolk^ was affaulted, wounded, ftoppe 
•' and robbed by two men on foot unknown to the (aid Jok 
«< Wbitvfortb^ in failors' drefles, one whereof was a tall lufl 
<* man of a frefli complexion, had a brown woollen cap or boi 
<< net on, and a blue jacket'^ and the other a middle^ized nu 
** of a dark complexion, wearing a fmall brimed hat and a bli 
« jacket, who took from the faid John JFhihvortb 82/. 12/. 9 
*< in money, mod part whereof was in guineas, the reft in Fa 
** tugal pieces, fonie filver, and fome halfpence, and three ca-: 
*< vas bags or purfcs, in which was contained all the faid mon 
<' except fome filver and halfpence, which were loofe in I 
« pocket, and alfo a filver watch, the maker's name Ciay^ La 
«< don^ to the beft of the faid John lFbitvfortb*9 remembran« 
*< number forgot, but the point of the hour-hand was brok:. 
<< off, with a black ribband and the watch key, and then tta 
<< made off towards Hockwoid with WUton aforefaid towai 
" London^ and by the dcfcription the faid John Wbitworth a 
«< ceived afterward by inquiring believes they went for London 

The plaintiff was examined, gave bond, and commenced 1 
adion within the time limited by law, and neither of the fela 
have fince been apprehended. 

The que&ions relerved fot the confideration of the court are, 

\ft^ Whether there was fuflScient notice given of this robba 
to enable plaintiff to maintain bi^ a&ion i 

oJ, Whether the perlbns who committed the robbery, ao 
the money and things of which the plaintiff was robbo 
were fufficicntly defcribed in the Gazette f 

Th 
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This cafe was argued in this term bjr Hewitt the King's Ser- 
jeant for the plaintiff, and Serjeant Fofler for the defendants. 

I. It was infifted for the plaintiff, that confidering the mifer- 
able fituation he was in, after the robbery, he, with as much 
convenient fpeed as might be, gave notice of the robbery, both 
to the inhabitants of a village near the place where the robbery 
uras committed, and alfo to a con (table of the hundred of Grim* 

Jhoff according to the (latutes of 27 Eliz. c, 13. / xi. and of 
the 8 Geo. 7. c. 16. /. i. And to (hew what notice was fuffi- 
dent for plaintiff to ground his aStion upon, were cited 4 Leofim 
iB, 19. //. 63. Noy 155, 156. March 10, p. 28. 2 SiJ. 45, 
I Shotu. 94. And to (iiew what is a good notice within the 

^dt. 8 Geo. 2. r. 16. cited 2 Stra. 11 70. id/y^ It was argued 
for the plaintiff, that the felons, the time, place, and the goods ^ 
and effe£ts, were fufEciently defcribed in the Gazette. 

For the defendant it was infifted, that the whole fum whereof 
the defendant was robbed was not mentioned in the Gazette / 
and 2J/yf that a very material defcription of one of the robbers 
whofe eye-brows were fworn to be red (on the trial) wa^ not 
taken notice of in the Gazette, which was much Infifted upon 
by Serjeant Fofier as moft material for the defendant ; and of 
that opinion was the court, and gave judgment for the de» 
fendaot. 

Sandford ver/lts Rogers, Efq, C. B. 

'TpHlS was an a£lion upon the cafe upon promifes. The de- Nol tiei re- 

* fcndant pleaded a recovery in B. R. in bar; the plaintiff ^Jl^^'^^* 
replied «i// tie/ record £5" hoc paratus ejl verificare, SiC. ; the defend- piea of reco^ 
ant demurred, and fliewed for fpecial caufe that the averment ▼eryioB.R. 
in the replication was ill. Jbd^^ith 

an iver- 

• Poole for the defendant infifted, that when the plaintiff had rntnt, an4 
replied nut tie! record there was a complete iffue joined, and that ^^* 

it ought to have concluded with giving a day to the defendant to 
produce the record, and not with an averment, and this being 
ibewn for caufe of demurrer, the replication is bad ; and to prove 
this, cited l Barnes 240. and Cooke's PraUice in C. B. 56. as 
dire£ily in point ; and faid, that unneceffary prolixity in plead* 
ings was to be difcountenanced \ that this was the fame thing 
in cSk£k as if a defendant was to plead the general iffue, and con- 
clude with an averment inftead of going to the country, 

Hivntt {or the plaintiff-^The law of pleading is to be deter- \ 

mined by precedents, and therefore I hare looked into the books 
of entries which muft 'govern^ or the rdes of pleading will be at 

Voh. IL I fea. 
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Cnu In Liify*f Entries^ fol. 7. 18a. 393. 404. 472* 498. the plea 
or rei^ication of nul tiei record is concluded with an averment | 
fo 18 2 Lutw. 945. and the precedents are untfonnlj fo, where 
the record pleaded is of another court % but where it ia of a re- 
cord of the lanie court> I do own there are fome precedcatt 
where the eonclufion is to the record, and not wrth an averment. 
I Li. Raym. 550. Cremer v. Wtckeit^ Carihew 5 1 7. S. C. ; and 
videCartb. 517. Dyer 227* 228. 3 Lev. 243. 2 Salk. 566, 
Moor V. the Bail of Garreti* Hence it appears thiit tlie precedents 
are in fiivour of the eonclufion with an averment wlien the recon' 
pleaded is of another court. Nota j The cafe in Cooke's 
does not fay whether the record pleaded was of this or anoi 
eoBrt; and in anfwer to 1 Barnes 240. he cited Camyns 533. 
Niwiary v* Strudnvick. 

Poole in reply — ^Many precedents have been cited which ar ^ 

certainly fo as my brother He%uiit has fald \ but furely there ai ^^ 

an infimte number of precedents in the books which at this tin^^^ 
would be held very ill, as in trover a variety of fpeci^l pleas mi^^ ^ 
be found which now would be very bad, and held to amount ^^^^ 
the general iflue : what I relv upon is, that there was a 
plete iflue withoii^ any rejoinder. 

The court [ahfente C. J.) were of opinion that the rcpltcatit 
was very well, efpecially as this was a record of another 
and feemcd to think that either way was well enough. 

« Judgment Tor the plaintS. 

Tlndall verfus Moore. C. B. 

WMi. ^HIS was an action of ilander upon feveral fets of wo^r"'^* 

'*' fpoke by the defendant of the plaintifF; verdi6i for ^:*^c 

phuntlflF upon the firft and fifth fets of words, damages 4^^ ^* 

sSbo.77.7. The firft fet were thcfe, That rogue Jo. Tindall (meaning ir-**^ 

Skin. X 83. pii^ntiff) that fettbf houfe on fire (meaning the fummcr-ho'*.^*-'^* 

that was burnt, in the occupation of one Mr. Cotton) \ and if^:^^f 

body mil give me tbarge rf him^ I will carry him to New Prifim mm ^ 

The fifth fet of words wercthefe: Jo. Tindall (meaning ^** 

plabtiff)^ the houfe on fore (meannig the fame houfe). 

It was now moved in arrcft of judgment that th< latter fet: ^ 
words were not a&ionable, for that every count in a decJaratrS^^ 
is a fubftantive count, and the innuendo (meaning the fame hoi» ^^^l 
4haU not rdate to the fummer-houfc mentioned in the firft iiec ^^^ 
words. 
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P/r curiam^ Although the latter fct of words be not of them- 
felTes a£bionable, yet they (hall have relation to the former fet i 
and we muft take them to have been fpoken mulicioujly^ as the 
jury have found for the plaintiift 

Judgment for plaintiff. Datj for the defendant, Ifares for 
the plaintiff. 

Watts plaintiff, Birkett deforcient. C. B. 

'T'HIS fine was fet afide and yacated after it had paffed all the Gonpior 
* offices and was completed, becaufe the conufor died before ^^ ^*^ 
the return of the writ of covenant, as appeared to the court upon ©f^thTlSt 
affidavits. Per curiam — The crown has a right to the pojlfine at of coveaaac 
the return of the writ of covenant, and not before, and the pofi^ aiiift.4iu 
J^ne is for liceofe to accord^ an4 is the king's Jilver ; the prefim Dy%46. 
is not the kin^sJUver^ fo that as the king's filver became due and The poft6o« 
was paid aftsr the death of the conufor, the fine is void; and giJ^'^JS" 
therefore though it has paffed through all the oii^ces we will fet thepnfia«if 
it apde, and not put the parlies to the trouble and expence of a noc^ ^ 
vrrit of error. Vide Barneis Suppiem. 3 2. Barber v. Nunn^ 

Holdfaft verfus Morris. C. B, 

'yHIS was ^n aclion of trefpafs brought againft the tenant in jo an %&iy^ 
-* poffcffion for the mefne profits (after a judgment againft the, ^«^ ^^ 
cafual ejedor) ; for it was lately refplved by all the judges, that ^^(^ 
this a£hon lies fcir the mefne profits from the time the tenant in ncoreryia 
pofleffion has nofice of the leffor's title, though the tenant lets «J«^«>wt» 
judgment go by djefault, and his name does pot appear in the Ain aocpay 
record of the judgment againft the cafual eje£lor. money ioto 

Now it was moved by Serjeant Hewitt for the defondant for 
leave to pay a fum of moncjr into court, who compared this a£lion 
fo an a£lioii on the cafe for the uli: and occupation, in which 
nAion money may be paid into court. Bed per Utam curiam-'^ 
Thii is trefpafs for a tortious occupation, but the a£iion on tho 
cafe is upon a contrail either exprcffcd or implied, and denie4 
f he motion \ and it yr^s faid the like ipotion bad been ^telv ^t* 
^pd \xiP.Rf 
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Bayley verfus The Univerfity of Oxford. C. B. 

Atecowy fTpHE qucftion in this cafe was, Whether a ccmmcn reeover^ 
foffcrcd of JL fuffcred of an advonvfcn in grofs\ and one acre oMand ovt^ 
•fngroft^d* a ^1^ of cn^T /"'' ^Jf^M *^ ^'P^fty w*s good in point of law ? 
pnetcreof Upon fearching for precedents, iixtccn were found where reco- 
laad oa t ycrfes of advowfons in grofs, and a little land had been fuffcrtd 
ti7 furSf- upon writs of entry yi/r dijfeifm in It pofl^ and no cafe was to be 
feifin in le found where fuch a recovery was ever held bad ; and Dormeif% 
IK)ft,iigood. ^.jjfg i3 ;„ point. And the court rcfufcd to hear any argument 
againft this recovery ; and faid, that if this was res Integra^ it 
•might not be right, (perhaps,) yet qu(id fieri non dehuit foBum 
valet. And the court gave judgment for the plaintiff 5 viz. that 
the recovery was good, without argument. 

Cooper verfus Sherbrooke, Efq. in Replevin. C. B. 

NoufuUin npHIS was a judgment of nonfuit for want of a declaration, 
leplevin, •* and a writ de retorno habendo was awarded the f 2th of July 
«e^ a '7S^" ^° ^^^ '^^ ^^ Oaober following the plaintiff fued out a 
writ of in- wrft of/fecond deliverance, and afterward the avowant executed 
•luiry after a a writ of inquiry of damages ; and now it was moved by Hewitt 
lid*ddU *"^ ^^^ Serjeants for the plaintiff, that the writ of inquiry was 
veniice,aad fuperfcdcd by the fuing out the writ of fecond deliverance ; but 
(ood, upon fliewing caufe, it was anfwered by Whitaker and Nares 

Seijeants for the avowant, that although a wnt de retorno habendo 
was awarded, (wliich is the common courfe in the cafe of a 
judgment of nonfuit in replevin,) yet by the fiat^ 17 Car. 2. 
e./j. the avowant had bis ele£tion to fue out a writ of inquiry 
of damages to recover againft plaintiff the arrearages of rent, 
and that although a writ of fecond deliverance is a fuperfedcas to 
the writ de retorno habendo^ yet it is not a fuperfedeas to the writ 
of inquiry, agreeable to the note in Palm. 403* and of that opi- 
nion was the whole court, and difcharged the rule to (hew caufe 
why the writ of inquiry and the inqoifition taken thereon (hould 
not be fuperfeded. 

And 
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And Bathurft]. faid, that by thcjiat. 17 Car. ^. the.legiflature 
intended that the proceeding upon that ftatute by writ of inquiry^ 
fieri facias^ and elegit^ ihould be final for the avowant to recover 
his damages, and that the plaintiff was to keep his cattle, not- 
withftanding the courfe of awarding a writ dc retorno babendof 
which is a right judgment ; for the ftatute hath not altered the 
judgment at common law, but only gives a further remedy to 
the avowant. Vide Carth. 253. B^er t. Lade^ i Salk. 95, 
Laub 72. and F.N.B. 156. margine. ^«-rr^, Whether the 
writ of fecond deliverance in this cafe b not taken away by the 
ftatute ? 

Lowfield verfus Jackfon. C, B. 

'TP HE plaimiff' declared in covenant of lad term : the defend- Pnaice. 
-*• ant obuined a judge's order for three weeks time to plead, ^„^*5^"' 
and on tlie firil of March lad obtained another order for one pi^ i^^^ 
week's further time upon pleading ifluably and taking (hort no- aUy by aa 
tice of trial for the then next affizes if ncceflary. The defend- ]^* ^* 
ant pleaded a recovery in another court, whereupon the plaintiflF 
figned judgment ; and now it was moved to fet aGde the judg« 
ment by Serjeant Davy^ who infilled that the defendant had 
complied with the terms of the judge's order, and that this was 
an ifluable plea. But^r curiam — Although this be an ifluable 
plea within the letter of tlie judge's order, (yet it is not fuch witli- 
in the true intent and meaning of it, which was to fpeed the 
plaintifi^ iu the trial of his caufe by the country,) and although 
we will fet afide the judgment, and the plaintiflF (hall reply nul 
tiel record^ yet if it be not produced within the proper time there 
flull be judgment for the plaintiff, and the defendant fliali be 
bound to take fliort notice of executing a writ of inquiry within 
the prefent term. Hewitt Serjeant for the plaintiff, Wednefday 
30th AprU^ being the 8th day in term. 

Atkinfon verfus Taylor, C. B. 

1 T was n^oved to fet afide a capias ad refpondendum^ becaufe there Pnaice. 
-* was not fifteen days between the tejje and return thereof; to ^^^^^ 
this it was anfwered, that it is error, (if any thing,) and not an betweeo che 
irregularity; to prove which was cited i Barnes 295. Williams tetteand re- 
▼, Faulkner. But, per curiam, this cafe was over-ruled, and the JJi"^,^*' 
AT/iVi/ fet afide, but without cofts. fpondendun. 
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Reppington, Executor, ver/ta The Guardians and 
Governors of Tarnworth School. 

IN quart impidit of a donative vicarage, the defendant craved 
* oyer of the original writ, which he fct forth in his plea* and 
(hewed a variance between the writ and the county and now it 
itrag moved for leave to amend the declaration, which was granted 
on payment of colls, and the defendant is to plead di navd^ 
Hewitt for plaintiff, PocU for defendant. 






Robins, Widow, v^/y^x Crutchley and his Wife an<f 
another in Dower. 

Entered among the pleas of land of this fertH^ Roll 44. 

Sltdffordjbtre^ J^^ R^hins widow, who was the wife of Jotftt 
to wit. -^ Robins cfq. deceafcd, -by Thomas Vaughan her 
attorney, demandeth againft Brooke Crutchify, Catharine his wife, 
*ttd Jane Robins fpinfter, the third part of thirty meflua^es, fifty 
barns, fifty (tables, thirty orchards, thirty gardens, three hundred 
ikcr^s of land, two hundred acres of meadow, and three hundred 
acres of pafture, and common of pafturc with the appurtenances 
in Brifton^ Wolverhampton^ and Wil/en-ha/I in the faid county of 
Stafford: and alfo the third part of nine coal-mines in BilJIon^ 
Wolverhampton ^ and Willen-hall aforefaid, as her dower of the 
endowment of the faid ^ohn Robins heretofore her hufband, by 
writ of oar lord the king of dower whereof (he hath nothing j toV. 
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And the faid Brooke y Catharine his wife, and Jane^ by Robert 
Pardoe their attorney, come arid fay, that the faid Jinn ought not 
to have her dower in this beliulf, as having been the wife of the 
faid y>ihn Robins tioceaf. d ; becaufe they f^ay, that the faid jfnn 
never was accoupled to the faid John Robins deceafcd, in lawful 
matrimony 5 and this the (aid Brcobgy Cethariney and Jam are 
ready to verify ; wherefore ihey pray judgment if the faid Ann 
ought to have her dower of the tenements, common of paAure, 
and mines aforefaid % and the faid Brooke^ Catharine his wif«» 
aiKl Jane^ for further plea in bar, by leave of the Court here for 
diis purpofe firft had and obtained, according to the form of the 
ftatute in fuch cafe lately made and ptovided, fay, that the faid 
»d, Pica,ije Ann ought not to have her dower of the tenements, common •£ 
^^^uesj«me pafturc, and mines aforefaid, with the appurtfjnanccs, of the 
endowment of the faid John Robins deceafcd, becaufe they fay 
that the faid John Robins dcceafedi neither on the day on which 

be 
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he 18 aboTe fuppofed to have erpbufed the faid Akfii nor at anj 
time afterwards, was fcifed of the tenements, common of pafr 
ture, and mmes aforefaid, with the appurtenances, whereof, Vc. 
of fuch eftate whereby he could thereof l:ndow the faid Anns and 
of this they put themfclves upon the country. 

And the faid Ann faith, that as to the faid plea of the faid Replication 
Brooke, Catharine his wife, and Jane, by them firft above pleaded J^"^ ' 
in bar, (he the faid Anh^ by reafon of any thing in that plea tbeeovtof 
above alledgcd, ought not to be barred from having^ her dower ^^J^J^^!* 
aforefaidy as not having been the wife of the faid \john Robins^ intwuthc' 
becaufc (he faith that heretofore, to wit, on the twelfth day of wife ua U 
Ftbruarj in the year of our Lord 1754, in the court Chriftian ^^^^j^T. 
held at Litchfield in the county of Stafford, before the wor(hipful ^ 
Richard Smaibrooke, dodor of laws, official principal of the right 
reverend father in God Fr<derick by divine permiflion lord bifhop 
of LHchfield and Coventrj^ one Sir WiUiam Wolfeley^ bart. did im- 
plead the faid Ann in a caufe of divorce by reafon of adultery, 
and did then and there in the faid court Chriftian exhibit a 
libel againft the faid Ann, thereby chaining and alledging that 
khe faid Ann was the wife of him the (aid Sir Willdm J^olfeley^ 
and thereby alfo charging and alledging that (he the faid Ann 
Kad committed adultery with the (aid John Robins after (he .was 
ehe wife of him the fad Sir miiiam IVol/eUj; and the faid Siif 
^VURam Wolfeley did by his faid libel, amongft other thinpj^ 
pray that the faid Ann might be ,divorccd from him as his wife 
Trofn bed and board and mutual coh.ibitation, by reafon o^ 
adultery with him the Taid John Robins; to which faid libel 
3ie the faid Ann did-plead in bar, that (he was the lawful 
■vife of him the faid John Robins, and not the wife of the faid 
3ir fmiiam Wolftlry, and that (he was lawfully married to him 
rlic faid John Kobins, according to the rites and ceremonies of 
rlie church of England^ on the 1 6th day of June 1 75 2, in 
-3ic parifli-church of Cajlle in the county of Stafford, and by 
bacr faid plea in bar did pray, amongft other things, that (he 
anight be decreed and pronounced to be the lawful wife of 
fcaim the faid John Robins, and to have been lawfully married to 
ft^m on the faid i6rh day of June 1 752, and fuch proceedings 
%^ere had upon the faid libel and plea in bar ; that afterwards and 
^ac fore any definitive fentence was pronoimced in the faid court 
■Chriftian of the faid bifhop of Litchfield ?inA Coventry, to wit, on 
^hc 2-^th day of June in the year of our Lord 1 754, the faid caufc 
'^as removed into the Arches court fff Canterbury before Sir 
^ieTge Lee, knt. doftoroflaws, official principal of the faid court 
^rf Arches, by proper and legal procefs which iffiied out of the 
^aid court of Arches for that purpofe, upon the appeal, and at the 
ioflance of her the iaAAAnn, but before any definitive fentence or 
judgment was given or pronounced in the faid caufe by the faid 
court of Arches, to wit, On the 31ft day of December in the year 
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of our Lord 17541 he the faid John Robins died, to wit, at Stajfori 
in die county aforcfaid \ and after\\'ards, to wit, on tlie firft day 
of December in the year of our Lord 1757, the faid caufe came 
on to be heard, and the que (lion put in iflue by the faid plea» 
Whether (he the faid jinn had been the lawful wife and was thea 
the widow of him the faid Join Robins? came on to be determined 
by the faid court of Arches ; and the faid Sir George Lee^ judge 
of the faid coun, did on the firft day of December in the year of 
oar Lord 1757) upon full evidence and hearing of advocates and 
pro^brs on both fides, by his interlocutory decree, having the 
form of a definitive fcntcnce, pronounce, decree, and declare^ 
that (he the faid Ann had been ths wife, and then was the widow 
of him the faid John Robins, and was lawfully married to him on 
the 1 6th day of June 1 752, to wit, at the pari(h-church of Cet/lU 
in the faid county of Ztafford, which faid fentence is in full force 
and e^e£l, not reverfed, vacated, or otherwife annulled, as by the 
faid proceedings and fentence remaining in the faid court of 
Arches at DoBors Commons in the city of London may more folly 
and at large appear ; and the faid Ann doth aver, that the (aid 
court of Arches had full jurifdidion of the faid caufe, and that 
the faid fentence was fairly and juftly obtained upon full evidencCf 
and upon hearing of advocates and pro£lors on both fides % and 
the faid Ann doth aver, that Ann Robins, mentioned in the (aid . 
libel fo exhibited by the faid Sir IVllliam WolfeUy againft the faid 
Ann as aforefaid, and the faid Ann, the now demandant in this 
a6lion, are one and the fame pcrfon, and not difierent perfonsi 
and that the faid John Robins, mentioned in the faid libel, and 
alfo named in the faid fentence of the faid court of Arches, and 
the faid John Robins, the hufband of the faid Ann in the faid de« 
claration mentioned, is one and the fame perfon, and not difier* 
e|it perfons ; and this the faid Ann is ready to verify ; and there- 
fore prays judgment for her dower aforefaid, and if the faid fen- 
tence can be gainfayed \ and whether the faid Brooke, Catharine 
his wife, and Jane are not cftopped by the faid fentence to fay 
that (he the faid Ann was never accoupled to the faid John Ro^ 
bins in lawful matrimony ; and as to the faid plea of the faid 
Brooke, Catharine his wife, and Jane, by them fecondly above 
pleaded in bar, whereof they have put themfelves upon the couu- 
. try, (he the faid Ann doth fo likewife. 

Demuritr. -^"^ ^^^ f***^ Brooke, Catlxirine his wife, and Jane, as to the 

faid pica of the faid Ann above in reply pleaded to the faid plea of 
the faid Brooke^ Catharine his wife, and Jane, by them firft above 
pleaded in bar, fay, that the faid plea in manner and form as the 
fame is above pleaded by way of reply, and the matters therein 
contained, are not fufEcient in law for the faid Ann to have her 
dower of the tenements, common of pafture, and mines aforefaid 
in this Behalf, as having been the wife of the faid JobnRobins de- 
ceafed) to which plea,iu manner and form aforefaid above pleaded, 

by 
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by way of reply they the faid Brooke^ Catharine his wife, and Jam 
need not, nor are they obliged by the law of tlie land to aniwer 
thereto ; and this they are ready to verify; wherefore, for want of 
a fofiicienc replication in this behalf, the faid Brooke^ Catharint his 
wife, and Jane^ as before, pray judgment if the faid Ann ought to 
have her dower of the tenements^ common of pafture, and mines 
aforeiaid. 

And the faid Ann^dnct that flie hath above, by replying to the Joinder m 
plea of the faid Brooke^ Catharine his wife, and Jane^ firft above ******'^- 
pleaded, alledged fufficient matter in law to have her dower afore- 
iaid, at having been the wife of the faid John Robins^ which faid 
matter (be is ready to verify, and which faid replication and the 
matter therein contained, the faid Brooke^ Catharine his wife, 
and JanehvfC not denied, nor in any wife anfwered thereto, but 
the verification thereof to admit do wholly refufe, prays judg- 
ment for her dower aforefaid to be« adjudged to her, f^'r. And Curia adW- 
becaufe the juftices here will advife amongft themfelves of and [j^J"'* ^ 
upon the premifes, whereon the faid parties have put themfelves itr. 
upon the judgment of the court, before they give their judgment 
thereon, day is given unto the faid parties here until the morrow 
of the Afcenfion of our Lord, to hear their judgment of and 
concerning the faid premifes, for that the faid jullices here are 
not yet advifed thereof, Isfc. And as to tlie trying of the faid 
ifliie above joined between the faid parties to be tried by the 
country, the fheriff is commanded to caufe to come here on the Award of a 
fame day twelve, fcTr. by whom, faTrw and who neither, Isfc. to ^*°*« ^*^**» 
recognize, (Jfr. becaufe as well, Uc. At which day here comje ^^\^xo the 
as well the faid Ann Robins by her attorney aforefaid as the faid country. 
Brooke^ Catharine his wife, and Jane^ by their faid attorney, and vicecomet 
the (heriff did nothing upon the faid writ, nor did he fend back non miCc 
the (ame: and becaufe the jullices here will further advife ^^^\ 
ainongft themfelves of and concerning the premifes whereon the condiTum 
faid parties have put themfelves upon the judgment of the court on the de- 
before they jgivc their judgment thereon, further day is therefore ciurreri 
given to the parties aforefaid here until on the o£tave of the Holy 
trinity, to hear their judgment of and concerning the premifes, 
for that the faid juftices here are not yet advifed thereof, (ffc. 
And as to trying the iflue aforefaid above joined between the Alias Te. fa. 
parties aforefaid to be tried by the countrv, the (heriff, as before, •warded. 
IS commanded that he. caufe to come here on 'the fame day 
twelve, Vc. to recognize in form aforefaid ; at which day here 
come as well the hui Ann by her attorney aforefaid, as the faid 
Bndte^Cathartne\i\% wife, and Jane^ by their faid attorney, aqd the 
<heri(Fdid nothing upon the lait-mentioned writ, nor did he fend 
back the fame ; whereupon the premifes aforefaid whereon the Judsment 

Earties aforefaid have put themfelves on the judgment of the court {^^J^^^^*^ 
ere having been feen, and by the juftices here fully underftood, tb!e demur* 
and mature deliberation being thereupon had, for that it appears rer, 

to . 
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%t the juftices here that the faid plea of the faid Ann J 
ibove In reply pleaded to the plea of the faid Brooke^ Coil 
^his wife, and Jane^ by thenfi firft above pleaded in bar, an* 
fdattcrs thtrctn contained, are not fuIEcient in law for the 
Ann to hare her dower of the taiements, common of -pai 
)M rtfpeA and mines aforefaid ; therefore, no refpe£b being had to the 
tlK*wrSettr ^^^^^^^^^ above joined between the parties aforefaid to be 
the couotrj. ^7 ^^^ Country, it is conGdeied that the aforefaid Ann i 
tsAx nothing by her writ aforefaid, but be in mercy for her 
daim thereof ; and that the aforefaid Brooke^ Catharine ht9 
and yane do recover againft the faid Ann t wen ty-^two pounds 
fiiilhngB and three pence^ for their cofts and charges by t 
ibout their defence in this behalf fuftained, to the faid B% 
Catharine his wife, and Jatie^ by the court of our faid lor< 
king now here with their aiTent, according to the form ol 
ftatute in fuch cafe made and provided, adjudged, and tha^ 
faid Brodke, Catharine his wife, and Jane have thereof ex^u 



Do^ver. 
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Robinsi Widow, ver/its Crutchley and his Wife 
another, G. B. 

DOWER of lands in the county of Stafford: the defcw 
plead two pleas ; i ft, ^^ unque accouple in l^yat matrl 
fa" h0Cf &c. ; 2dly, Ne unque feifif &" de bccpon. fe Jtiperpatt 
. the plaintiff replies to the firft plea that (he ought not to be b: 
of dower, becaufe (he fays that on the 1 2 Feb, 1 754 Sir JFl 
iVolfelej exhibited a libel in the fpiritual court of Litchfield 
Coventry againft her as being his wife, charging therein ths 
had committed adultery with John Robins^ and prayed a di' 
from her a menfi £ff tkoro^ to which libbl flic pleaded that Ihi 
the wife of John Robins and not of Sir Jfllliam Wolfelryj and 
lawfully married to Robins the i6th of June 1752, and pi 
that fiie might be decreed to be the wife of Robins ; and b 
any definitive fentetice in the court of Litchficid and Cmn 
W2. the 24ih of June 1754, the caufe was removed intc 
tourt of Arches upon the appeal of the faid Ann \ but befbn 
definitive fcntencc in the court of Arches, vi%. the 3 jft of 
eembtr 1754, the faid Join Robins died ; and afterwards, 01 
I ft of Deceniber 1 757, the caufe was heard in the court of Av 
jind upon full evidence, and hearing advocates and pro£to: 
both fides, the court agreed that the faid Ann had been the 
and then "was the widow of the faid John Robins^ and was 
fully married to him on the i6th of June 1752, which fcni 
is in full force ; and the laid Ann avers, that the f^id con 
Arches had full jutifdiAion of the caufe, an j that the fent 
was fairly and juftly obtained upon full evidence, i^c. : an« 
further avers, that Ann Robins in the libel mentioned, and 
the Aoiw^ demaadant, are one and the fame perfon, ^nd 
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^hin Rsblns mentioned in the libel and fentence aforefaid, iitii^, 
jj^ Robins^ the hufband of the faid Ann in the declaration 
mentioned, is one and the fame perfon \ and this (he is xeady 
to verify \ and therefore prays judgment for her dower, and if 
the faid fentence can be gainfayed, and whether the defendants 
are not eftopped by the fentence to fay that (he was never ac- 
coupled to the faid John Robins in lawful matrimony ; and a$ 
16 the fecond plea of ne unque ft\fi€^ (he the plaintiff joins iflue 
to the country. 

The defendants demur to the replication of plaintiff to the 
pka of ne unque accoufle^ and the plaintiff joins in demurrer. 

This cafe upon the demurrer was argued in this prefent term 
by Serjeant Hewitt for the demandant and Serjeant Nares foY 
die tenants. 

It was infilled for the demandant that the fentence pronounced 
In the court of Arches (touching the mirriage of the demandant 
with John Robins) having a competent jurifdi£lion of that mat* 
ter, was an abfolute bar to, and concluded all perfons whatfoever 
to fay they were not lawfully married, until the fame (hould be 
reveried, and notwithftanding that Robins was not party to the 
fuit in the fpiricual court ; and to prove that this was the law, 
cited 4 Rep. 29. Bunting's cafe > which was thus : J, Bunting 
tnd jignes AdingJbafI coutn(Xcd matrimony /ct verba de prafenti^ 
and afterwards, i December 1555, Agnes took to hufband Tio' 
meu Twede, and afterwards, 9/A July 1956, John Bunting li- 
belled againft Agnes upon the fiid contract (without naming her 
hufband Ti^tas Twede) for a divorce, upon a pre-contra£l be* 
tween the faid J. Bunting and Agnes, whereupon decretum fu^ 
qued pr^ediAa Agnes fuhiret matrimonium cum pntfato J. Bunting 
it infuper pronunciatum decretum ct dcclaratuw fuit diElum matrimo^ 
nium fore nullum^ &c. And further it was decreed that the faid 
John and Agnes fhould intermarry, which they did, and had 
iflue the plaintiiF (the faid Tkonuii TweJe then living). And 
it was adjudged that although Tivede^ then being, de faBo^ the 
hufband of the faid Agnes^ was not party to the faid fuit, nor 
Co tlie fentence in the fpiritual court which diffolved the mar- 
tiage between hbn and the faid Agnes^ but the faid Agnes only } 
yet the fentence againft the wife only being but declaratory, waa 
good, and (hould bind the hufband defafto : and forafmuch.as 
the conufance of the right of marriage belongs to the fpiritual 
court, and they have civen fentence in this cafe, the judges 6f 
the tombion law ought ^although it be againft the reafon of 
ottr law) to give faith and credit to their proceedmgs and fen- 
tAces as confonant to the law of holy church, for cuilibet infua 
mrUfetito efl credenium .• and fo it was adjudged that the "^zv^' 
^Buniihg was legitunate. 

In 
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In affize the tenant pleaded baftar^y in the plaintifi« ai 
eftopped him by reafon that he was at another time cc: 
MuHer by the bifliop in a replevin between a ftranger an 
bailiff of the plaintiff, who acknowledged the taking in ri] 
the plaintiff, in which the bailiff had aid of the now pla 
and there was certified Mtdiers judgment, &r. and a 
c^oppcl, as was adjudged there. Bro. Eftoppel^ pi. 78. 
many other cafes were cited to prove that fentcnces in th 
ritual court were binding. 2 &iA. 437. 3 Mod. 1 64. i Salk 
Cartb. 225. 2 Stra, 960, 961. 6 Mod. 155. 2 Lev. 15 
Hatfield and Hatfield ^ cited in 2 Stra. ^6 1 . 

Serjeant Nares for the defendants admitted that a fenten 
the fpiritual court in a caufe of marriage was conclufive evid 
generally fpeaking ; but ihfided that matter of evidence c 
be pleaded but only matter of fa£l \ that the law,' in this 
cular cafe, knows of no other trial of the legality of a mai 
beGdes the bifliop's certificate, and there is no precedent oi 
a replication as this, which attempts to draw the trial ad 
examen. It has been urged tliat the defendants are conclud 
eftopped by this fentence \ but this is no record, the whole 
may be^by collufion, is iUll liable to be reverfed by a thlrc 
fbn any ways interefled, who was no party to the caufe 
after tne conclufion of the caufe. Vide Oughton. Ordo Judi 
tit. 14* quod tcrtius potejl intervetiire pro interejfe fuo s decre 
ecclefiaftical courts are not (even there) confidered as cond 
as appears by the fame book, fol, 306. / 3 (5* 4. bt eat^ 
trimomali non ob/tat exceptio rei adfudicata, veJ quod fententia i 
in remjudicatam g quia fententia lata, in caufa matritnoniali^ a 
matrimonium nunquam tranfit in remjudkatam, Et quofies t 
decipitur prottunciando fententia fn contra matrimonium^ ex novL 
bationihiis [etiam aliqtiartdo ex eifdem) pot eft revocari prior fenti 
fo that Sir William^ Wolfeley may ft ill controvert the man 
and t]ie fpiritual court may hereafter reverie their fentenc 
any thing the court here knows. And vide BraHon 304. 

In breaking the cafe upon this firft argument Wllles C. J. 
That at firft he thought this a very plain cafe for the defcnc 
but that now he found there were different opinions abou 
however y if 1 0,000 great men's opinions were againft the ki 
law of the land, he Qiould pay no regard to them ; th« 
(hould never be for fetting up the fpiritual courts above the 

f)oral courts, that no determination in the high courts tou< 
ands fliall bind ftrangers, much Icfs ought a fentence ii 
fpiritual court (to which Mr. Robins was party] to bin 
heirs \ that this fentence was nothing like an eftoppel i evi( 
it may be, but nothing elfe ; if upon an iffue joined, marr 
not married^ the biOiop had certified to us that they were 
ried, there could be no doubt but the bUhop's certificate 
prevaiL 
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CSve J.— There can be no other trial in this cafe but tlie bifliop's 
certificate, and no method of pleading whatever can ouft the 
bifliop of his certificate. Robins was no party to the foit, and why 
his heirs (hould be concluded by the fentence, I cannot conceive ; 
it is mere matter of evidence, which I never thought could be 
pleaded. This is a replication of evidence, and therefore I think 
It is bad* 

Bathurjl J. — ^The cafes cited by brother Hiwiti for the de- 
mandant prove nothing more than that the courts of law receive 
a fentence as concluiive evidence ; but the bifhop hath an ex* 
clofive right, and nothing but his certificate can try this matter; 
whether the biihop can certify contrary to a fentence we cannot 
iay, for we are not competent judges of that matter : the cafe 
in BraBon makes me think we muft fend to the bifhop^ and 
whether he is bound by the fentence he knows beft. 

Noel J. of the fame opinion \ but as counfel were retained to 
take notes for a fecond argument, and demandant defired it 
might be debated again, the court deferred giving judgment, 
and ordered an ulterius condlum. Poft^ l^^. 

Roc, on the Demife of Newman, verfus Newman. 

C. B. 

1 N eje£lment : upon a cafe flated for the opinion of the court, Copyhold 

^ it appeared that the place in queftion was part of the wade "^ ^ 

ground of the manor of Teddington in the county of Middle/ex^ \^ ^^ ^^^ 

and that the cuftom of the manor is, that copyhold lands fliall outer mind, 

defcend to the youYigeft fon, or youngeft brother, and that the ^ cmnnot 

lord of the manor in the year 1722 granted the place in queftion tiiwsof me^ 

to an anceftor of the leiTor of the plaintiff, (who claims as heir 

in Borough Englijb^) to. hold according to the cuftom, Vc.s but 

the cafe does not ftate this material fad, viz. that it has time 

cut ofrmnd been demifable by copy of couri^rolL Upon arguing this 

cafe the court were all clear of'^ opinion, that what was ftated 

was only evidence ; and if it had been ftated that it was demifed 

by the ford ad voluntatem domiui fecundum confuttudinem manerii 

tempore E. 3. and that it had been granted by copy of court-roll 

ever (ince^ it would not have been fufHcient, for it muft be ftated, 

or found, or pleaded to be demifable by copy of court-roll time 

out of mind^ or it will not be adjudged copynold > therefore, as 

the court cannot fav that this is copyhold^ the plaintiff has no 

title, and there muft be 

Judgment for the defendant. 
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Hulland vcrfus Malkea and Briftow. G B. 

DeUan TTVEBT upon a bond ; defendants craved oyer of the condi- 

kood coin- X-/ tion, which was, that if they (hould indemnify plainttffi (sfc* 

M^IS ^ *^ *^ abaftard child, then the obligation to he void, otherwife, 6^^, 

Smncbarrt And then plead that the child is aa infant in the arms of its 

«f • baftaid inothcr, and that defendants^ while the child and mother was with 

Ptea that them, (which was four days,) took care of it and provided for it 

the mother every things but that the mother bath taken away the child fvom 

toolp the defendants, and rfiat the child hath not fincc been delivered to 

Replication, ^hcm by plaintiff; et hqc^ &c. The plaintiff replies, that it is true 

that it hat that the child was carried away by the mother^ who for fome daie 

^^ ^ provided for it ; but for replication fays, that it afterwards became 

totlSptrifr, chargeable to the p'arifh, and that plaintiff has been obliged to 

•M piamtiff pay fuch charges to the p^rifh, whereby he is damnified; et 

oUm" ' ^^* Defendant's rejoinder inGds, that the child was an in- 

jiy. fant under fevcn years of age, and in the keeping of the mother, 

and that it was not in their power to take it from her and keep it, 

iQ as to indemnify plainrifT. To this the plaintiff demurredt ^nd 

(hewed for caufe that the rejoitider is argumentative, neither con* 

felTcs aQd avoids, or traverfes or denies, and is alfo a iefarturt 

from the plea. 

The cale was this : Ann Parlor having charged the platntiiF 
with being the father of a baftard child, he was obliged to give 
bond to indemnify the parifli ; but ,in order, to get rid of the 
phild, and to be clear of the parUh, he (>aid the defendants 14/.^ 
in confideration whereof they entered into the faid bond tQ in* 
demnily the plaintiff againd all damages, charges, (9V« vhi^ he 
might be liable and put to on account of the faid child. 

Upon arguing this cafe, the whole court were clearly of opi- 
nion that the plea was bad. They faid, this was a general bond 
(o indemnify the plaintiff*! as tp the ^hild^ a|;am(l all fh^ world t 
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:^jd they can plead nothing but one of thefe two things, either 
\skt plaintiff hath not been damnified, or (in excufe) if he haa 
e^n damnified, he himfelf was the occafion thereof, neither of 
''Ixich they have done •, for the niother^s taking aMray the child i^ 
'O excttfe at all. Moreover, they faid, the replication had (hewn 
"^"Vr plaintiff was damnified j and the rejoinder in cffcSt had ad- 
'^itted it, bccaufe It had not denied it : and they faid, we need 
^^^ ia this cafe fay whether the father or the mother hath a right 
^ kavc the child while under fcven years of age, bccaufe the dc- 
^Odants have bound themfelves to keep the plaintiff harmlefi 
S^ft all the world : they have confeffed in their plea that tl\ey 
^^4 the chiJd in their keeping, and why did they let the mother 
^^ it away ? it was the defendant's own fault, and cannot ex- 
"^^Sc them to the plaintiff. Judgment for plaintiff. 

N.B. The Chief Judice faid, he would give no opinion whe« 
Oct the father has any power over the child, who is nuUius Jilius^ 
^roihu fays^ truly the mother is the only certain parent ; and an 
>rdcr of juflices to remove the mother always removes the child* 

Sifcoe^ Efq. v^r/us Kennedy and his Wife. C. B. 

rN debt upon a bond entered into by the wife dumfila, the Debtmxn a 
*' hufband is gone abroad and outlawed^ and the wife, although bond by the 
be appears publicly, is waived; and now it was moved to fet afidc ^^J (JTind 
be Outbwry again (I the wife^ and to reftore her the goods taken her huibaad 
pon the capias uilagatum which are fworn to be her feparate oothwed, 
oods. But per curiam— Wc mufl take the,goods to be the huf- !J^{^^J, 
tand's in point of law ; and if (he has any equitable right to taken in 
hem, (he mufl go to a court of equity. As (he appears publicly, aecutioa. 
be has been wrongfully outlawed, therefore let the rule be abfo- 
ote for letting afide the outlawry sgainfl the wife^ and be dif- 
rtiarged as to the refloring the goods, Davj for plaintiff, Hewitt 
for defendant. 

Uobins ver/iii Crutchley and others. G B. 
Ante^ 125. 

^T^HIS cafe was again argued this term by Serjeant Stanniford Biibop*t 
^ for the demandant, aiid Serjeant PooU for the tenants; what JJ'^*?^ 
^«« urged for the demandant was, in fubflance, very much the lrUi°i/mar. 
fittic with what was faid upon the former argument ; for the riage in 
^Vn^nts it was now faid, that ne unques acc9Uple^ &c. was the ge- ^^"^* 
''^[jrml ilues to which no new matter can be replied ; and this was , 

f^^^Kipally relied upon by P^de^ that there mufl be fuch a repli- 
^Hion as will join the iffue, and the awarding the writ to the 
^ > ta joiii^g the iflae. iVW //>/ rt(:vd is a general liTue, al* 
4 though 
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though it concludes with an avennent (like this), if it could b^ 
tried by the country it muft have concluded to the country. Bo»^, 
I do admit that in cafe where the bifliop has already certified^ 
fuch certificate may be replied ^ for to award a fecond writ to th*^ 
bi(hop, would be to try the matter twice. J. and M. his wi^S 
brought a writ of account againft JV.^ who pleaded that M- wi^ 
a nun profefled in the order of minors in Lott/hn^ and prayc^ 
judgment, bfc. Plaintiffs replied^ that at another time they th-^ 
faid y. and M. brought a writ of entry againft one A, who a. I. 
ledged that M. was profefied, whereupon a writ ifiiied to tfc^ 
biOiop of London f who certified that (he was not a nun profefltc/^ 
and (hewed an exemplification of this record, and praved judg-* 
ment if the defendant (hould not be eftopped to fay that M. ig 
profefled. The defendant faid, they were ftrangers to that fN 
cord s but the court faid, we cannot fend to the bifhop to certify 
to us that which already bath been done, and appears to us upon 
record, which is concluGve againft all. And the court gare 
judgment for the plaintiff, that the defendant (hould account. 
Fitz. Abr. tit. EJloppelj pL 282. This (hews that the bi(hop's 
certificate is the only trial. W, C. and M, his wife brought 
dower ; the tenant pleaded that* the wife having married A.^ and 
while he was living married ^., of whofe endowment (he bow 
demands, and that A. is ftill living ; but the court would not 
allow this manner of pleading, which was an attempt to ouft the 
bifhop of his certificate, and to draw it to the country, fo the 
tenant was obliged to plead ne unques accouple^ &c. and a writ was 
awarded to the bidiop. Bro, Dower ^ 54. Many more cafes 
were cited on both fides, which upon giving judgment were laid 
quite out of the cafe. 

Ld. C. J. Willes^l am of opinion that there can be no repli- 
cation to a general iiTue to ouft a perfon of his legal trial. Here 
the bi(hop has the only right of trial by his certificate to this court, 
and if this replication be allowed, the bifhop will be oufted : a 
fentence in the fpiritual court is not a record, and if it comes in 
queftion here, muft be tried by the country ; neither is it final in 
the parties, for (as Ougbton fays rightly) diey may at any time 
apply to have it reverfcd ; but the biOiop's certificate is condtt- 
five and final to all intents. 

dive J.— There never was a precedent of fuch a replication as 
this. I think ne unques accoupje in loyal matrimonie is a general 
ifiae, and fuch a replication as'Uiis cannot be allowed, for it endea- 
vours to draw the trial to the country, which the law doth not 
permit. I admit that fentcnces b^ proper courts haying compe* 
tent jurifdi£tion are condufive evidence to every body, but it is 
well known you cannot plead evidence. This is Vkn^mJMrf 
cord^ which is a general ifiue although it conclude9:^$h an aTtr* 
xncnt \ to which you can reply nothing but babetu/iffy neoriMm. 

r »k;«»v 
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link the fcntence is nothing but evidence, which may be pro* 
to be laid before the bifiiop ^ and that the tenant mult have 
gment. 

iatiurft J.— >I am of opinion with my lord and my brother* 
: judgment mull be for the tenant in this cafe ; but 1 think 
: sdthough thb plea hath been faid to be a general iflue, yet 
-e may be fome cafes where a fpecial replication to it muft 
illowed : in an aflize the tenant pleaded baftardy in the plain- 

who by replication eftopped him becaufe he was before ccr- 
rd legitimate' by the bi(hop in a replevin between a (tranger 

the bailiff of the plaintiff, who acknowledged the taking in 
It of the plaintiff, in which the bailiff had aid of the then 
Atiffy and there he was certified MtJier / judgment that this 
\ a good eftcppeL Bro. Eftoppel^ 78. Sed mta *, that replica- • By the it- 
I did not draw the matter to be tried by any other than the P^'**'* 
kOp9 but only infilled, tha^the {^€l had already been legally 
d and determined that the pTainti'ff was legitinute; fo in the 
fent cafe the demandant might have replied that the bi(hop 
. formerly certified to this court that (he was married to 
*ins^ (if flie could fliew any record of fach a certificate^) 
Lch would be an eftoppel to all mankind to fay (he was not ' 
nried to Rotins. But a (entence in the fpiritua) court is qot 
ill even in that court) and ihall this court be bound by a fen* 
ce which the fpiritu<d court themfelves are not bound by ? 

!V!m/ J.^I am of the fame opinion for the tenant : this is a 
V device to alter the legal trial in this cafe, and neither fide 
'e been able to (hew any precedent like the prefent replication. 

Judgment for the tenants. 

Mitfa; There are three cafes of trial at law by the bi(hop'8 
tificate, and which cannot be tried by the country, vi%n Mar* 
ge, baftardy, and profeffion of fome order of religious. 

oc, on the Demife of Parry, verfus Hodgfon. 
C. B. 

^ ejefiment : upon a cafe dated for the opinion of the court the vvhctfaer t . 
pnocipai queftion was. Whether a leafe for 21 years made by leaie for^t 1 
^ teftamentary guardians of an inbnt Mr. Speneer to Parry was J^^* 
Kdutely void, or only voidable i it appeared upon the (late of oKatary * 
* cafe that Mr. Spencer himfeif has done no one a£l fince he %^iMxd\mof 
«»c of age, either towards cftabli(hing the leafe, (fuppofing it "jijj^jj! 
'datee,) m to avoid it *, upon the firft argument the court votdiUe. 
^d to mmy^nt \ viz. that a tefltamentary guardian bv fb* 
^ till an infint was 21 years of age, and a guardian in locage 
. mxk infant was I4i were the famei tnd therefore what-P 
VouIL K ever 
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cvtt intereft flie latter bad in lands till the infant wsto I4> tb 
guardian by ftatute has the fame until he is 2 1 . ^Tbi Duke f 
Beaufort againft Berty, i Wms. Rep. 703, 4. But as to tb 
main queftion whether the Icafe was void or only voidable^ the; 
all (except Noel J.) doubted much, and gave no opinion ; tb 
Chief Juftiee'feemed inclined to think the leafe was void, fran 
what he faid. Clive J. faid, he was far from faying it wa 
either void or voidable 5 Bathurft J. gave no opinion, but fron 
what he faid he feemed to think that, whether the leafe wa 
void or not at firft, it certainly became void or ?t an end wbei 
Mr. Spencer came of age, fo could not be now a fubfifting ]ea( 
t6 give Icflbr of plaintiff title. AW J. was of opinirnthat ih 
leafe was a good leafe, and only avoidable by the iDfant when b 
came of age, and that he might then affirm it if he thought fit 
but faid that he fliould be very willing and ready to depart fron 
this opinion, if he fhould find he had come into it too readily 
Ulteriits concilium. 



Knipe verfus Palmer. C. B. 

CoTtnant 

2S b**the A C'T^^N of covenant brought by the plaintiff as commiiiee * 

committee ©ne J^n Wright a. lunatic, upon covenants in a leafe mas 

of aiu:.ac?c, by the plaintiff as committee in his own name, and affigns fevet" 

ifthfwm- '^'^caches; the defendant pleads nil kahuit in tenementis i tl 

snittee wi:i plaintiff Tcplies the commifBon of lunacy and proceedings ther 

not lir:, (or a upon, demurrer and joinder. 

committee 

fuch leafc ait Serjeant Poole for the defendant infifted, that evert the ki a 
I'w* biiofeif, by his prerogative, cannot take the profits of a lunatL^ 

eftate to his own ufc, as was rcfolved in Frances'^ cafe, Moor 
Where it was found by office that William Frances was a lunat 
wherefore the king feized his lands and his body ; and the cm 
tody of his perfon and his lands was committed to one Hoh^ 
for f" long a time as he ihould be a lunatic, to take the proC 
to his own ufe, rendering rent, Ifc. And in trefpafs Holr^ 
prayed the aid of the king et mn allocatur^ becaufe \h€ pateut 
void, for the ki:ip cannot grant the lands of a lunatic to anott^ 
to take the profits to his own ufc, becjufc the king himfelf is ^ 
entitled to them, otherwife than to fupport the perfon of the 3 
natic. his iffue, wife, and family, and to'give the furplufage 
« the lunatic when he recovers his memory ; but otherwife it i^ 
an idiot for the king there fliall have the profits to his own ifc^ 
making allowance to the idiot for his keeping. From henctf 
lb clear a committee of a lunatic cannot make a leafe of tr 
lonatic's eftate; and fo is i Vem 262. Fofler tr« Mercha ^ 
AviA in Ble\vif% cafe. Ley 47. it was rcfolved bflaord Heh^ 
and Baron Tunfieldy thi.t the cofnniittees of a lunatic cannot gra^ 
any copyhold ellat«j for that they them&lves by law haw :: 
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eftate in the manor of the lunaticj nor are lords thereof for the 
time beingy but that the lunatic by his llew^ird may grant copy- 
hold eftates. ^nd in Hutt. i6. Druryv. F'wch^ the opinion of 
the court was, that the committee of a lunatic was but as a bailiff*, 
and hath no intereft, but for the profit and benefit of th^ }unattc^ 
and is as his fervanc ; and it is contrary to the nature of the 
committee's autliority to have an a£lion in his own na^ne, for 
the intereft and edatc, and all power of fuits, is ren^aining in 
the lunatic. And it was ruled that a lunatic (hall have a quart 
dmptdit in his own name, vide Beverlie's cafe, 4 R^. ; fee alfo 
-Cm v. Daw/on^ Noy 27. to the like purpofe j from the& authcrj- 
ties the Serjeant, in the outfet, concluded that the leafe wa« 
^oid, as the plaintifF had nothing in the land, fo that the plefi 
of mlbabuit in temmetitis was a good plea. 

Serjeant Hewitt for the plaintiff* argued that the king by the 
llatate of Prarog. Regis , 17 EJ. 2. cap. 10. has a right to take 
care of the lunacic*s lands, and confequentlv mud have an autho- 
rity, or intereft, or both, fo that fomethmg may be made of 
them for the benefit of the lunatic, by leafing the fame to 
tenants ; otherwife the lands may lie uncultivated, for in fome 
countries, by the cuftom, no man will farm lands for lefs than 
three years, and therey if the lunitic or the committee cannot 
let for three vears, it would be a detriment to the lunatic. He 
(aid the cafe m i Fern. 262. is only a diHum there ; but it proves 
that a committee may make a Icafc by order of the court of 
Chancery, that is to fay, the king hrmfclf may do it by the 
mouth of his Chancellor. The defendant has taken and ac- 
cepted a leafe from the pl.iintiff', and ha«% held the land two 
. years: it is unjud in him to fay to the pl'iintiff*, << I own I have 
*< held the land, but you had no power to demife." Juilice is 
therefore with us, fo the court will go as far as they can to give 
it us. He infilled tha^the committee had power to let, but that 
it was at his own peril if he docs it without an order of the 
court of Chancery, or underlets. 

Lord Chief Juftice »^/7/^/.— The coiirfe of the court of Chan- 
cery is, to refer it to a Mafter to confider and report whether it 
will be for the benefit of the lunatic to make a leafe ? if it be, 
che court will order that the committee (hall make a leafe. 

Serjeant Hewitt proceeded to make a fecond point, and 
inCfted that as this is an. a£lion of covenant founded in con- 
tn£kf the a&ion well lies whether .the plaintiff* had any thing 
in the land or not, and that it may be good as a contra^, al- 
though the leafe be bad i and cited Owen 136. 3 Buift. 154, 
958. 

WiOis C. J.— But, brother ! that wan a covenant which was 
collateral to the land i and all the covenants in the cafe at bar 

Ka are 
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tre facfa ts run aloog with the landj and fo thofe cafes are not 
to the point in quedioo. 

Hivutt then infifted, that although this was not a leafi^ yet it 
ought ta operate at a licena to deferulaiit to enjoy, and that the 
dcraidant haTing enjoyed under this licence, the covenants may 
operate thereupon } and cited 2 Salk: 588. 2 Keb, 8. Hob. 53. 

2 Fmt* 99. I SalL 199. And ihat this is a bad plea in covenant. 

Serjea&t P^U in reply »My brothef has made two points ; 
tft^ He fays this is a good leafe. ai/f, If it is not, yet this 
being an aaion of covenant, it (hall be confidered as a licence 
to enjoj> and that nil babuU in tenemehtis is a bad pha to an 
«£lion of covenant. As to the firft he fays, that tlie authority 
in Verm. 262. is only a diftum; but I infifted that a committee 
is only a mere bailiff, and that whatever is committed to him by 
the crown is only at the will and pleafure of the crown, fo that 
a committee cannot podibly be more than a bare tenant at 
will of the crown ,* and it is well known that a tenant at will 
cannot make a leafe, and this I very much rely upon \ it is faid 
by my brother that the crown mult be confidcred as having a 

Eowcr to leafe by the Jfat. de.prarog. regis, I think the crowd 
as no fuch power } but that is not the prefent cafe \ the quef- 
tion now is, whether the committee, during the pleafure of thf 
crown, has power t6 make a leafe ; I have proved he has not. 
But it is objc£ted that this is a bad plea ; I fsty it is both good 
law and fenfe, for if it is not in the power of Uie committee to 
make the leafe, it is a fraud upon the leflee, who is liable to be 
HH habttit, oufted. This leafe is by deed-poll, fo that nil hahnt^ &c. is the 
t^kbf proper plea j if it had been by indenture, the defendant mtgiit 
deed-poll, nave pleaded ntih demifiu As to the fecond point, and to tne 
Non demifit c^jfes cited to fupport it, I anfwer that this adion is founded 
bdMtiut. "P^" covenants that run along with the land, and if the leafe 
be void, the covenants depending upon the eftate are gone ; 
what is meant by a licence to enjoy I do not well undeHland, 
when it appears the a£lion is upon covenants in a leafe ; and 
that nil habuit^ Sec is 1 {^ood plea in covenant upon a leafe. 

3 Lev. 193. Jyldt V. Wiiliams. 

Chief JuRice JVilles — I think the leafe is void, for the com* 
mittee has no legal power to make a leafe ; if this had been a 
Icafe made by order of the couit of Chancery, they would have 
made the delendant pay cofts ; but yet if this had been a leafe 
^^ made by their order, I think it would not have been goo^ at law. 

I chink a covenant in the leafe to do a collateral thing in a leafe 
might bind, though the plaintiff had no power to make a leafe. 
J^ committee is certainly no more than a bailiff, but whether he 
could not well covenant that the defendant might hold the land for 
two years, and whether the defendant could not have an a&ion of 
Covenant againft him if he was oufted, is wotth confidering. 

Clivt 
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CBw J.— >i. The lc;afe is certainly raid at law. Moor 4. is in 
f^^mt. 2. Nit babmtf &c. is a good plea in covenant: as to 
covtnanu which run or do not run witn the land, fee Spenfef'% /u 4^ -fid $ 
o^fCf 5 Rtp. 16, 17, 18. ; but all the covenants in this cafi? rttn ^ 7^^/ ^'^v 
n^ith the landi and the deed beiug void, all the covenants fall to Zr~ 
tbc ground. I have no doubt at all but this is a void leafc. ^- ^ ^ * 
X*lsoogh this is a deed-poll, yet there is a covenant on defends* 
mxit's part, fo they are the Words of the defendant* 

hdthurfi J*— -I am of opinion the comnuttee has no power, to 
mal^ a leafe* I'he word UmifU is a covenant in law, and here 
feeois to be covenants on both fides. Defendant might brix^ 
covenant againft plaintiff on the word £mtfit^ fo the feqond poiuc 
DOC determined. Ulterius concilium as to fecond point* 

Memorandum : King George the fecond died fuddenly at bis 
pshce at Kenfingttm on- Saturday the 25th day of OHoier l^6Q9 
about feveu o'clock in the morning. He fell down in his owis 
chamber when no perfon was prefent with him, and was hewl 
to fall by tlie page in waiting without, Ut audivU 
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) Ceo. lit I76l» 



Stackpole verfus Earle, Efq, C. B. 

1^ an adlion upon the cafe upon ajfumpfit the plaintiff declared, AfTmnpfitti 
that wherea3 the defendant before and at the time of making ^^ ^^J'^ 
tie promife aforementioned, and afterwards, was furveyor of the foprocmva 
^(gagc of the port of London^ and was greatly defirous of felling pMchai» of 
^difpofing of his faid place, and being fo defirous to fell and jjjf^5'(^, 
^pofe of the fame, on the ill of January 1 758, at Wejimmfter Teywof tbt* 
IB die county oi MOdUfex^ in confideration that the plaintifi^ ^t ^Hs^^o' 
tk defendant's requeft, would ufe his endeavours to procure, and {^Jj^J^^-^ 
vpnU procure a proper perfon to purchafe the faid place of the badAod cMt 
defendant^ he undertook and pronufed to pay the plaintiff 2 /. for ^?^^ ^ 
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every icc/. that fuch pcrfon (hould give for tlic purchafe of the 
faid place; and the plaintifF avers, that confiding in the faid 
defendant's promife 2nd undi-rtaking^ afterwards ou the fame daj 
and year, at TFt/Imh.^/^er aforefaid| he, at the defendant's rcqucft, 
ufed his endeavours to procure,^ and by means thereof on the id 
of March 1 75 8, at Jrcjiminjicrj procured one John Gunftgn^ being 
a proper perfoa to purjiiafc of the' defendant the faid place for 
I2cc/.y and th-it the faid Gnfijlon did give to the defendant 1200/. 
for the purchafe of tlie faid place, where; by the defendant became 
liable to pay tp the plaintiff 24/ for the purchafe of the faid 
place. There are other general counts on ajfumpfu for work and 
labour done, l^c. but all that ever the plaintitldid for defendant 
was the procuring a purchafer for the place. Upon non ajfumpfit^ 
the cafe referved for the opinion of the court was as above (Lited 
in the declaration. 

Upon debating this cafe at the bar, it was urged by the coun* 
clI for the plaintifFj that he was neither a buyer nor feller of the 
place or oflice^ and that what he had done was at the defendant's 
requefty and was neither malum tnfjy nor viahim prchtbltttm^ and 
therefore he ought to be fatisfied for his labour and trouble ; but 
the whole court were of opinion that it was mulum prohibitum^ 
and within tlie ftntute of ^^ 6 EtL6. €op. 16. fee. 2. And 
though the plaintifr himfelf was neither buyer or feller, yet this 
appears to be a promife to pay him mon.'y, to the intent that a 
perfon fliould have an office belonging to the cuftoms, which is 
within the very words of the ftalutc ; but Mr. Juftice Clive faid, 
he thought the fellingof oinccs was malum infe at common law, 
and that if the (latute had never been made, he thought the pro- 
curing a perfon to buy. the office of the defendant was not a good 
conlideration in law to raife an ajfumjjlt^ (wi:ich was not denied 
by any of the judges,) becaufe it was illegal ; as if a gaoler per- 
mits a prifoner to go at large upon his promifing to fatisfy the 
debt for which he is imprifoncd ; he ell apes by the ccnfcnt of 
the gaoler, and docs not pay the debt accoriiln^ to his promife, 
the gaoler brings ajfumjjtty but (lull not recover becaufe the con- 
fideration was illegal \ for it is a moil certain principle that every 
confideration to ground an ajfumpfit upon muft be lawful. V'tdt 
7V//^//i/ and Bennett^ i &ath, 22. C;. Lit. 234. a. S\t Arthur 
Ing^ram*^ cafe, \6 Fifiet 126. pL 3. Smith v. ColcJliU^ i RolL 
MY. 116. I Rot!. RepZXZ. Dyer 18. //. I3. 

Judgment for the defendant. 
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Roc, on the Demife of Parry, verfus Hodgfon. C, B. Aote, 119. 

OEE this cafe before in Trtn. 33 £5*34 G«?. 2. The court were 
*^ now all dearly of opinion) that a guardian of an infant can- 
not make a leafe of the infant's lands, and that the leafe in this 
cafe was abfolutely void. 

Judgment for the defendant. 



TRINITY TERM, 
I Ceo. IIL i76i« 



Anonymous. C. B. 



jf A trader, before he commits any aA of bankruptcy, draws Bankmpt. 
-"• a promiflbry note for 200/., payable to B. or order; then ^^'^^^^^^ 
^^. commits an a£l of bankruptcy, and afterwards JB. indorfes the "be\a^ 
miote over to C, who is the petitioning creditor ; and it was held buikroptcy 
.^fr Mam curiamy that he may wcU be fo, for the 200 /. was ? n«y>.tJ>« 
^M)t due from the bankrupt before he committed the a£t of bank- ^^U^."* 
^uptcy to fomebody, vrs. to B. June Xj l^6l. 



K4 
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MICHAELMAS TERM, 

2 Geo. III. 1761. 



Lockyer vcrfus £a(l India Company. C B. 

A fpedd it N a£lion of covenant upon a charter-party was tried at Htm^ 
4m afthe"' f^ ^^ ^^ * fpccial jury of the citizens of Londm^ who all coi^<-' 
Vu in Mid- icnted to be fwonii and waived any privilege as citizens of Xum^" 
diefitf. dfm^ in not being obliged to go out of the city to fenre 0^ 
juries. 

N9ie; Lord C. J. Willes was abfent all or the moft part of thL^ 
term, fo that there was not much bufinefs doneV He died o^ 
or about the 15th ot December 1761, at his houfc in Bloom^ u r y ■■ 
fjuare^ 



HILARY TERM, 
2 Geo. III. 1762. 

^JNUART 23, 1762, Sir Charles Pratt, Knt. the King> 
J Attorney-General, and John Burhnd, Efq. were called 10 
the degree of Serjeants at law* 

Emblema Annutt'-^'^Tu fatu amhobut. 

Monday^ January 25, 1762, die kight Honourable Sir Cheuia 
Pratt^ Knt. having lately been appointed by the king Lord Chief 
Juftice of his Majefty's court of die Bench, took his phcc thoi 
this day. 



Hilary Term, 2 Geo. III. 1762. 137 

Anonymous. C B. 

Declaration without notice to plead, was. deliTCred to the de- Praa!cc. 
fendant ) and fome time afterwards a notice in writing was ^<*^^ ^ 
I to the defendant to plead within eight days (he living die^J^. 
; 40 miles from Lotidon)^ this was held to be a good dedara- tion wis de- 
ind a good notice to plead, although it was tiot given at the ^^^ ^^^ 
of the delivery of, or written on the back of the declaration. *°*^ 
aier for the plaintiff, Hewitt for the defendant. 

Paris vtr/us Saikeld. C. B. 

UE was joined in this caufe, and the vinin facias was pira pottle 
rarded returnable qmnden. Hilarijt which is the 27th day of ^aricin con* 
ory : after this laft continuance, the defendant on the 30th ^^^^ 
vmmry pleaded generally, that puis darrein cmtinuancej viz* njeaed br 
ch a day he became a bankrupt, and that the caufe of a£lion the court if 
ccmc before fuch time as he became a bankrupt, and hoc pa- }^ ^^^^ 
ift verifieare^ &c. and verified this plea by an affidavit, davitl* 
I the motion of Serjeant NareSf a rule was made to fhew 
why this plea (hould not be fet afide, as a frivolous and di- 
rplea, alledging that by law it was wholly in thtf difcretion 
s court whether they would receive the plea or not $ for 
li purpofe he cited T^lv. 180. Moon v. Hawkins : that the 
is bad, becaufe it doth not alledge that the defendant hath 
things conformed, and obtained his certificate, and that it 
lot pleaded in due time* 

» which, upon (hewing caufe, it was anfwered by Serjeant 
//, that the plea was an honell and fair plea, and pleaded 
ally, as the ^^//. 5 G«9. 2. dire£ks,'and was in due time, 
le h€t happened fince the iflue between the parties was 
1, and the laft continuance (which is the reU^rn of the 
f) was upon the 27th of Januarys and this plea was put in 
the 20th of January^ which is the quarto diepo/lt or day of 
.of that return, and he infifted that the court could not by 
rjc€t the plea, but were bound to receive it, and that if his 
er Nares thought it a bad plea he muft demur to it. This 
nay conclude either in bar or abatement, and in either way . 
leremptory, and you may either take iflUe upon it, or dc« 
Cro. yac.26i. 

m C. J. and CUw J. at firft feemed to think that it was in 
ifdction of the court whether they would receive this plea 
t) but Btttburft }. faid, he thought the court w6re bound 
»vc it, and could not determine whether It was a good 
4 plc» 
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plea or not, but only upon a demurrer ; upon which the 
Juftice ordered the matter to be debated at another day, 
this pointi whether it was in the difcretion of the court to 
this plea ; whereupon it was fyoken to a fecond time, wh< 
court were all clearly of opinion that they had it not in 
power to rejtSt the plea ; and the Chief Juftice faid, that 
difcretion was contrary to the genius of the common law of 
/and, and would be more fit (or an Eaftem monarchy tha 
this land of liberty ; nuUi negoKmus, &c. ju/litiams and tt 
no difference between a plea puis darrein continuance an 
other defence, but this, viz. that the iz6t which warrant 
plea firft exilled or happened fince the laft, and before th( 
continuance ; it is a defence which the partv conid not p< 
make when he firft pleaded, and which he is bound to mak< 
the laft condnuance, and before the next. It muft be ?< 
by affidavit, for if it was not to be fo, great delays would 
by pleas of this kind. The cafe in Telv. was relied upon b 
jeant Narei^ that it was in the difcretion of the court to reje 
plea, but the books in general are to the contrary % and the 
in Telv. was, whether he had a power to receive this plea 
affizcsi snd ^be judges determined that the plea ought to 
ceived{ but fee the ume cafe in Cro. Jac. 261* which fa] 
* plea may be received at the difcretion of the juftices, if the 
ceivc any verity therein; and the cafe in x Stra. 492. prov< 
the plea muft be received, if it be verified by an (^fdavit^ 
that cafe the plea was frivolous and untrue, fo was rej 
Clive J. iaid, he thought the plea in the prefent cafe was 
plea, but was of opinion that it could not be determim 
upon a demurrer* jBathurft J. {aid, the court muft receu 
plea as it is verified by affidavit, and that there was no cafe 
abund iK^ierever this tort of plea~was rejeAed, becaufe ikm 
in point of law. Noel J. of tbe fame opinion. 

So the plea was received, and tlie rule difchaiged. 
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2 do. III. 1762. 



Paris vetfus Salkeld. C. B. Ante, 137. 

THE defendant pleaded puis darrein tontinuanee^ viz. th^it on Pin pm'i le 
fucli a dav he became a bankrupt, and that the caufe of ^^^'^ <^a- 
adion accrued oefore fuch time as he became -a bankrupt, and d^e^Jj^f**^ 
concluded with an averment in bar ; the plaintiff demurred ; and became a 
now it was obje£led by Serjeant Nares that the plea was bad, be- *>*'^^^rupt9 
caafe it is not alledgcd by the defendant that he had conformed ^ft^^u^ 
liiialelf to the ftatutes of bankrupt, nor obtained his certificate, that he haUi 
Zdty^ It is not faid that this plea is vigorejlatuti; to which it was ^^'!?!j» 
dn/wered by Serjeant Hewitt that the plea was general, and ex- *" " " 
^Et\j as the Jlat. 5 Geo. 2. dircfts, the words whereof arc. That 
in cafe any bankrupt be impleaded for any debt due before fuch 
time as he became bankrupt, he (hall be difcharged upon common 
bail, and may plead in p[eneral that the caufe of a6lion accrued 
\>eforc fuch time as he became a bankrupt, and may give the (la- 
^uteand thefpecial matter in evidence; fo that he infifted the 
defendant had no occaGon to alledge that he had conformed and 
^>btained his certi(ic:ite, whidi certificate (he faid) was matter 
of evidence ; anct as this plea concludes in bar, the plaintiff might 
liave replied that the defendant hath not conformed, i^c, nor ob- 
'tained his certificate. Indeed he admitted, that if the (latute had 
not chalked out this general manner of pleading, he fhould have 
thought it neceffary for th;: defendant to have alledged that he 
had conformed, (5*^. To the fecond obje£lion, that the plea is 
not faid to be vigorejiatutii, it was anfwered, thot was mere mat- 
ter of form, and is not fhewn for caufe of demurrer* 

Pratt C* J. inclined to think that the plea was bad, and faid» 
that whenever a party comes to excufe or entitle himfelf, he 
ought to alledge every circumftance that entitles him to that 
tiling ; and this, he faid, was a general rule in pleading : fo here 
lie thought it neceffary to have been alledged by the defendant 
tliat a conimiflion iffucd againil him, that he furrendered and 
conformed hitxifelf; the words of the ftatute are, fuch bankrupt 

(haU 
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(hall be difcharged on common bail, is^d the word fitch md 
mean a bankrupt who has conformed himfclf. He faid it wa 
deal' law that a bankrupt cannot be diicharged abfoluteij befor 
be obtains his certificate. He faid, he thought it ought to b 
pleaded vigorejlat^ti^ otherwife the court muft confider the pie 
as at common law, and then evsrjr thing ought to be alledged 
but this plea only fays that the delendaot has fubmitred to be ci 
amiued, &V. and is ready to conform, l^c. not that he has coo 
formed, 

Bathurji J. faid, he thought the court muft take notice whe 
therthe plea be within the ftatute, although it be not^faid tvsw 
Jlatuti^ &c. but feemed to be cleir in opinion diat the plea wa 
bad, becaufe it did not aver that the defendant had conformed 
ts^c.> and that the plaintiff ought to have judgment; but the €ai 
was adjourned for further confidentiom Vide iLd. Raym. I54< 
Comyni 205. 1 }Fms. 249* Hendtvfin and Winter^ Hi 
1 1 (ji9. 2. B. R. — — *- V. Tomliftf Mkb. 5 Geo. 2. B. J! 
1 Stra* 492. 

Afterwards at another dav in this term the Chfef Juftice fak 
we are clear of opinion that tne plea is bad, becaufe the defendai 
hath not averred that he has conformed, tre according to the ft 
veral ftatutes concerning bankrupts. Judgment for the plaintifl 
Clive and Ncel Jullices ahfentitus. 

Henchett vcrfus Kimpfon. C. B. » 

hn^noA^^, C.J. PraH. T^HE defendant had judgment of nonfuit again! 

^S^.wiuT . ^^^ plaintiff, and upon ^ fUri fac'uu took tb 

wrorea de- plaintiff's com in execution, which was unthreflied; the hndlori 

^Ridanc can immediately gave the iheriff 's bailiff notice that there was 30^ 

f»ec»Soaft^ due to him from the plaintiff for one year's rent, and after tbu 

coftton • * the bailiff proceeded to threfh the com, and fold the fame fo 

■oAfuiL 21/. and upwards; and now the (heriff and defendant upoi 

ihewing caufe why they fliould not pay the landlord one year' 

rent, infifted that a defendant's execution was not within th 

fat. 8 Afiriitt which was made in favour of landlords, but that th' 

ftatute only extends to executions at thefuit of plaintiffs i,/!«f mi 

allocatur^ for the words of the ftatute are, <* No goods apoo an; 

<< tenements leafed ftiall be taken by any execution, uulefs thi 

'* purtj at whofe fuit the execution is fued out fliall, before tb 

<< removal of fuch goods, pay to the landlord of the premifes al 

«< iponey due for rent for the premifes, provided the arrears d< 

** not amount to more than one year's rent ; and in cafe dn 

*< arrears (hall exceed one year's rent, then the party at whof 

** fuit, Vc. paying the (aid landlord one year's rent, may procee 

^ (o^cute bisjud^meoti and tb« ibcriff is re<yiic$d to ler 
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^ and pay to the plaintiff ta well the money paid for rent as tW 

^ execttUon money/' And the ftatute (hall have a liberal con- 

IbraAion \ and the words, << Party at whofe fuit the execution 

** it fued out/' &r. Ihail be conftrued to mean either plaintiff 

or defendant, whofe judgment and execution it ie. It is further 

infifted, that in all events the (heriff ihall not be anfwerable to 

the landlord for more than li /• which the corn was fold for. 

This 18 a matter of importance which (heriff's officers ought to 

underftand« Before this ftatute, executions took place of all 

debts that were not fpecific liensy even of rents due to landlords : 

it was thought hard that landlords ihould not have fomething 

like iLjpecific lien: fo the parliament have given them this remedy 

for one year's rent, but for no more, becaufe vi^lantibus et non 

dormUniibus Jura fubveniunt. Neither a plaintiff or defendant 

has any right to go upon the premifes ; the law gives this entry 

to the flieriff only by virtue of the execution, but after he has 

tlotke of rent being due to the hndlord, he cannot remove the 

goods before he has fatisfied the landlord one year's rent ; the 

hndlord (hall have the like benefit of diftrefs for one year's rent 

as if there had been no execution at all ; unlefs the rent be pntd 

the flieriff muft quit, and if he does not quit, a fpecial a^ion 

on the cafe lies againft him after notice of the rent due ; but 

there ia a fliorter way by motion to the court, as in the prefcnt 

cafe* that the landlord may have reftitution to the amount of the 

goods the flieriff has fold } the baiVtff in this cafe became a 

wrong-doer immediately after he had norice of rent bein^ due 

to the landlord. Per curiam — Let the prothonotary rake an 

account of , the goods taken in execution, and what they were 

.fold for, and let the flieriff be allowed fuch cods as incurred 

l^efoie notice given him of the rent due to the landlord, and 

^ftcr all juft allowances, let the reft of the money be paid by the 

flieriff to the landlord. Brother Hewitt for the landlord, brother 

JNiares for the flieriff. 



Marriott ver/us Lifter. C E, 

^ A5SE upon eight ftrveral counts in nffum^ti upon the general AiUmpiat 
^-^ ifluc there was a general verdi£% and damages given for the ?*?* ^ 
plaintiff upon all the counts. And now it was moved in arreft I^u^Xm 

- of judgment that one of the counts was bad, and therefore as (o a third' 
intirc damages were taken upon this count as well as the reft, J^^» jj* 
judgment ought to be arretted : the count obje£led to runs thus an?jod|. 
— «« Whereas Janus Lifter (fuch a day and year, at fuch a place) m«»t ^r- 
** was indebted to Tbmai Marriott in 20 /• for the like fum be- '^^^^ 
^ fore that time lent and advanced by the iaid Thomas to James 

* •• DeJrjmplif at the fpecial inftance and requeft of the faid James 
** Lifters and being 10 indebted, he the faid James Lifter in con- 
f fid^ation thereof afterwardj to wit, at fuch a time and place^ 

** promUea 
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<< promifed to pay to the plaiotiflF the faid 2oL when requeftf^d. 
Per curiam — ^The vtoxA Itnt is a technical term, and no man ca 
be indebted to another for monej lent, unlefb the money be ac 
tiully lent to that perfon himfelt ; but this count alledges, thai 
the defendant is indebted to the plaintiflF for money lent to 
ftranger, James Dulrymple. Now James Dalrjmple' is certainB 
indebted to the plaintiflFy becaufe the money was lent to Jam.^ 
Dalrymple, and the law raifes the promife which is not neccflai^ 
to be proved ; therefore 'if James Dalrymple is indebted to t^ 
plaintiff for this fum lent to him, the defendant cannot be al - 
indebted to him for it, becaufe there cannot be a double de"^ 
upon a fingle loan. This is a fpecial undertaking or promife - 
pay a fum of money lent by the plaintiff to a ftranger, which tS 
law does not raife, and tnerefore fuch fpecial promife is travel 
able, and mud be proved ^ but upon an indebitatus affitm^i ^i 
money lent to a defendant, the law raifes the promife, whicfak. 
not traverfable, and need not be proved. In fhort, it is abfurd^ \ 
affirm A. is indebted to B. for money lent to C, for the (avrx 
money cannot be lent to two perfons feverally ; and fo is i ScmJ^ 
, Butcher againft Andrews. And the judgment was arre&^u 

Hewitt Sex jcznt for the defendant, Davy and Bur/and SctjcxM^i 
for the plamtiff. 



TRINITY TERM, 

2 Geo. IIL 1 762* 



How verfus Denin. B. R. June 18, in error 
from C. B. 

Want^f ' I ^HIS was an aftion upon the cafe on feveral promifes by 
pied^ei CM- X bill again il an attorney of the Common Pleas. Judgment 
Sfantt**'^ was given there by ni/ dicit, and upon error brought the common 
In ttiwT errors were affigned ; and alfo that there were no pledges to pro- 
fecute appearing upon the record. 

It was infifted for the plaintiff in error, that the want of pledm 
is matter of fubllance, and in this cafe, being a judgment %f 
default, was not aided by any ftatute i and niany cafes wac 
cited to ihcw it was fubltaace, and not mere nutter 6f form, 

as 
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WB Dyr 288. Cro. Car. 91. Mutton 92. Hetley 59. R9L 
Rep* 205. 12 Mod. \g3,. 16 Vifur 396. p. 13, But per cu^ 
wiam ^without hearing counfel for the defendant in error)— By 
thcjlat. of 4 fa" 5 ^nn. for the amendment of the law, this is 
become mere matter of form, and cannot be taken advantage of 
in error now, whatever it might have been before that flatute ; 
and if the drfrndant had thought fit to have taken advantage of 
this defe£l of form, he ought to have demurred and (hewed it 
£oT caufe in . B. and tht n the plaintiff there might have moved 
to amend) but not having done fo, we .will not reverfe the 
judgment for this mere defe£t of form ; And the judgment was 
affirmed. 

Brudnfell vetfus Roberts. C. B. 

/^OVENANT brought by the plaintiff upon a leafc for years, Cotcnanttt 

as heir in reverfiq:) in fee to his father, and breach afllgned ^*'^*i?"*i 
for want of repairs ; defendant plCiids that the father wlieii he a^ntdkt 
"»ade the leafe to him was only tenant for life, and thilt the father want of re- 
•>ring dead the leafe is determined, ah/que hpc that after the J^foJ?* 
making of the faid indenture of leafe the reverfion belonged to yurt; plea 
James Brudnell^ (the father and his heirs,) as the plaintiff hath thaileflbr 
llledged in his decoration. Demurrer and joinder. mnt^'ufe^ 

and traterfes 

It was argued by Serjeant //i?w/V/ for the plaintiff, that this that the re- 
pica was bad, becaufe wherever a Icffee accepts a leafe for years I'nhimimd 
^y indenture, he (hall be cftopptd to fay that tlie leffor nil habuit hishcin, 
^ ^enementis^ and the plaintiff need not reply that ejloppel^ but So«*« 
^^y demur, becaufe the declaration is on the indenture, and the 
^fi^pel appears upon the face of the record \ othcrwife if he had 
<*cclared quod cum demtftffet^ &c. i ^alk. 277. Kemp v. Goodall ; 
•'^d this is' clearly law, for fo is Co. Lit. 47. Cro. Jac. 312. 
^^0. £fiz. 362. And not only the leffor himftlf, but the grantee 
^* the reverfion, and all parties claiming under than, will have 
the benefit of the eftoppel, which, (he (av\) taw along with the 
Innda 5 and that the plaintiff claiming as heir under the leffor, 
"IS anccftor ftands in his place. 2r//y, It was urged for the 
plaintiff that the travcrfe was defe£live and uncertain^ but I 
licarU nothing faid to (hew that it was uncertain. 

_t>n the fide of the defendant it was argued by Serjeant NareSf 
^^t this was an ar£iion of Covenant brouj^ht by the plaintiff upon 
^ **identaife of leafc for years made by the father of the plaintiff 
^0 ^Ke defendant^ and breach alligned for want of repairs, upon a 
covenant in the leafe-; the defendant pleads that the plaintiff's 
^^Ht^r the leffor was only tenant for life, that be is dead, and the 
'^fc 48 determined, and traverfes as above } that the leafe being 
^^ at an end^ there is an end of all the covenants therein, and 

of 
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of this aflion ; a leafe for years by tenant for life is To abfolutely 
determined, that no acceptance of rent by the fucceflbr to the 
land can make it good. Co. Lit. 341. ^. Nares Sericzut ad- 
mitted that during At life of tenant for life, (of the leflbrj) and 
the continuance of the leafe, the defendant would have been 
eftopped to fay he bad not the reverlion in him, but he being 
dead, and the leafe thereby at an end, the leflee is, as it were, 
unmuzzled, and is not eftopped to plead the truth, which he has 
done by this plea, in confefling the leafe and avoiding it : and 
of that opinion was the whole court ; they alfo held that the 
traverfe was well taken *, and judgment was given for the de- 
fendant per Mam curiam. See Co. Lit. 47. A. J! /ion que le leafe 
foit per fait indent.^ &c. very appoGce to the point of eftoppel. 
Notei Ciive J. faid, the defendant might either traverfe that the 
father was not feifed of the reverfion m fee, or that it did not 
defcend to the plaintiff ^ quodfuit conceffum. 



Handafydc verfus Morgan ia Debt on a 

Bond. 
Same verfus Same upon a Note 



Debt on a^ 

> Error, 
of Hand, j 



Tincra- A FTER verdifk plaintiff in error put in bail in due time | t 

fealJai m^" '^^^^ ^^^ better bail was fervcd upon the maid-fervant of Mr. 

cmr, be- Cox the attorney for plaintiff in error upon a Tuefdaj. On &• 

cAufenoreal turday following this notice came to the knowledge of Mr, C«p, 

bTnigaerw *"^ ^^^ before, as appeared by the affidavit of himfelf and two 

fo ccurt ' of his clerks. Upon this I moved for two days to perfect the 

eboutht ie bail ) but the court abfolutely refufed to give any time, unle& I 

brought for ^^^j^ Q^^^ ihcm there was fomc real error in the record) 

which, as I was not able to do, they took it for granted that the 

writ of error was brought merely for delay, and the rule to (hew 

caufe why the plaintiff ihould not have two days to perfe£l his 

bail was difchargcd. 

Davy for defendant in error. 

Crowder verfus Rooke. C. B. 

Tf'ilhid 'TpHIS caufe was at iffue, and the rcpord of nifi prius^ haheas 
•^'"'^'V. ^ cor^a^ ^ndjurataf were all made up for trial at a certain 
^rm» iIm' fittings i but the caufe not coming on to be tried at that day, the 
jar«r« li iiot pUtntiff's attorney ought to have altered the record of nifi prius^ 
IIT^'f*? '^'^^^ znd Jurata^ for a future day of fitting, but negle£ted fo to 
4t iinvo ' do, or to re-feal the fame, although he was apprized thereof, 
•W4'iir4 ihii fo the caufe was tried at a future day, and it appeared upon the 
•MMi'iiMi ^^^ **' ^^^ Jurata, &c. that the caufe was tried after the day of 
^^kp* fij/l print mentioned therein ) and there was a yerdi£k for the 
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F; and now the plaintiff moyed to amend the hohids ifs^ 
id xhtjttrata^ and the defendant mov^d to fet a(kleth4« 
A rule was made to (hew canfe whf the amendtnetit: 
not be made ; and uj^nn (hewing caufe the Whole coart 
early of opinion that the' trial w^ coram non judUe^ and! 
ged the rule for an amendment; but were of opinion thati 
tglit ex officio to order a ven'&e de novo to be awarded ] 
was ordered accordingly; . • . - 



fICHAELMAS tERMi 

^ Geo. III. .1^62. 



Chapthan v^f/^/ Pickerfgill. C. B. ' . 

riON upon the cafe for falfeljr and mallcioufly fuirig dttt. c^fe fbe 
commifTion of bankrupt againft the plaintiff, who de« ^''^^'y *ni 
ipon three counts; inthefirft, having' ftated his horiefty, ^J^oufj 
ges that the defendant did faifely and nalicioafly cidiibit commiffion 
m to the Lord Chancellor that the -plaintiff was indebted of»«n|cnipf 
in 200 /. and had committed an aft of banktuptcy^ that ^^g^Jft^Jl 
imiflidn thereupon iffued, and the defendant ^as declared wards Tuper^ 
upt, and that afterwards* the commiffion wat fupcrfeded; ^^^^» ^* * 
plaintiff avers that he never committed any zCt of bank- JSonatW 
the fecond count is much the famCi with At like aver* though the' 
the third count is much the fame, but 'without fadtaver* Chancellor 
To thb thd defendant pleaded the general iffuc, and. gill'e loof.** 
as a general verdi£l and danlages for the plaintiff^ taken damages by 
I the three counts : whereupon it was moved that the ^*^»»' 
at might be atrcded for two rtafons; firft, becaufe this 
vill not lie^ there being in this cafe a particular remedy* 

Lthe ftatutes of bankrupt, 5 Gn. and 5 Oeo. 2. which 
It before any commiihon (hall iffue, the pctitiOffin|f^ 
(hall (among other things) give bond to the Lord Chan- 
I tlie penalty of 200/. to be conditioned for proving fair 
%d die party a bankrupt before the commidtoners, and* 
trial at law, (3fe. and if it (hall appear that the commi(SoB- 
sn oot fraudulently or malidoufly^ the ChahceUor may* 
IL L order 
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order (ittsfaAion to the pairty grieved, or may affign the boi 
tb< laid party, who may fuc the fame in his own name. 
Cjpcond point on which the judgment was moved to be arr 
ira«i )>ecaufe it is not averred in the third count that the pla 
was not indebted to the defendant in 2Co/.» or that he never 
liutted.an]t a£l of bankruptcy. 

This cafe was argued twice at the bar, jn two former U 
by Serjeant Hrtuitt and Serjeant Burland for the defendant, 
by Serjeant Wbitaker and Serjeant Nares for the plainriflFj 
in this term the Lord Chief Juitice gave the opinion of the v 
dWrtjThatjiJtfgmcnt muftljeforThrphintifP/-- - 

Lord Chief Juftice— Upon the arguing of this cafe, the 
6bje61ioo iraai that this adion will not lie,, there being a ra 
given (^yilatote,- that a proceeding on a commiflion of I 
ruptcy was a proceeding in nature of a civil fuit ; and ths 
a£iion of this fort was jrver brought : but we are all of op; 
that this adioa is mainuin^ble. 

The general grounds -.of this -afiion are, that the comm 
was falfeiy and malici$ufly fued out ; that the plaintiff has 
greatly damaged thereby, fcandalized upon record, and p 
great charges in obtaining zfuper/edias to the commiilion. 
v^falfAoodiaAmalici iq ^the' defendant, and great wrong 
damage done to the plaintiflF thereby. Now wherever xh 
an injoJT^do'iie to a man's property by ^falft and malidotis \ 
> Ctttioo, it is mod: reafonable he fliould have an a£ti6n to i 

\ himfelf. See 5 Mod, 407, 8. 10 Mod. 218. 12 Mod. 2 1 

take tfaefe to be two leading cafes, and it is dangerous to 
«■ the law. See alfo 12 Mod. 273. 7 Rep. Bti/^i^s cat 

2 Leon. ^-*. I Ibll.Abr. lOK i Vtn. 86. i Sid. 464. 
it is faidy this a£Hon was never brought ; and fo it was I 
'^/kbj and WUtt. I wifli never to hear this objection \ 
This aAion is for a tort: torts are infinitely various, not K 
. or.confinedf for there is nothing in nature but may be an ii 
ment of mifchief, and diis of fuing out a commiffion of 
mptcjfa^ely and maliciou/lyf is of the moft injurious coafeq 
in a trading country. 

. It is further faid, xhtjlat. 5 Geo. 2. has given a remedy 
therefore this a^lion will not lie \ but we are all of opinion 
in this cafe the plaintiff would have been entitled to this re 
I^ a&ion at common law, if this a A had never been made 
tnat the ftatute being in the affirmative, hath not taken awa 
irmedy at law. 2 Raym. 163. And this is an univerfal 
that an affirmative ftatute is hardly ever repealed by a fubfe 
affirmative ftatute, for if it is poffible to reconcile two fta 
tlKy (ball both ft and together. If they cannot be reccfncile 
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ft (hall be a repeal of the firft : but the mod decifive anfwer 

, that this ftatute-remedy is a mod inadequate and uncertain 

medy ; for though there be the mod outrageous malice and 

rrjury, and the party injured fuffcr to the amount of ten or 

/cnty thoufand pounds, yet the Chancellor h as no power to ^ ^^--^U^-^ 

ve him more than the penalty of 200 /. Befides^ the mcthod/*^^^=^:^^. ^ 

' applying to the Chancellor is more tediousy expenfive, and in-^ ^i^^^u^f /^ 

ynvcnienc than this common law remedy Y'and this cafe, in ita^^X*^^*.^^^:^^ /; 

arure, is more properly the province of a Jury than 9f any judgej^^^#<«f^^ 

It is further objeded^ that in the third count there is no aver- fr<!>*^^/^f^ 
sent that the plaintiff was not indebted to the defendant, or ever ^^^^^A«>^-^^ ^ 
ommitted an aft of bankruptcy ; but no cafe was cited to (hew /^fc^ ^^^A 
ach averment to be neceffary. The ground and fubdance of- the ^^ z?"^ ^^* 
ieclaration nfalfihood and malice : there arc no indances of fucli AU^/h»^^ 
iverments in conjpiracy^ that the party was innocent| or did not ^ 'f?/-^^/^^^ 
do the faft on which he was indifted ; but the precedents are the ,<^,^^^.»^Sr>,^ 
other way. In an adion for words \ as, for faying a man is a 
thief, the plaintiff has no occafion to aver he is not a thief} and 
this cafe is analogous ; for after the plaintiff has alledged that 
the commiffion was falfe and malicious^ it would be tautology to 
^nakc fach averment that he was not indebted, \sfc. ; and this 
^laration would have been good on a demurrer ; more clearly 
itjsib, after averdift. 

Judgment for the plaintiff. 

Marriot v^rfus Lifter. C. B. 

'pHlS was an indebitatus affum^t againd defendant for money Amendment 
• ilrn/ and advanced by the plaintiff to a third pcrfon at the ©/<'««'*»«- 
"rfendant's requcd ; and after a verdidk for the plaintiff, the "e^Sia^. 
Judgment was arrcded in Eajler term lad. Vide this cafe before, fufcd. 
•^«», 2 Geo. 3. Now the plaintiff (having brought a writ of \ 

^ror) prodi^ced an original writ, wherein it appeared that' this 
^unt was for money paid and advanced to a third perfon at the 
"jpS^cft of the defendant ; and it was moved by Serjeant Narcs 
^t the count might be amended by the writ, by driking out 
w^eword /*'///, and inferting the word ^ii in dead thereof*, who 
*^ledged, that it was the condant pradice in the King's Bench, 
^ben a declaration happened to be faulty, to file a bill which was ' 
^RIu, and to amend thereby, and that the court there never in- 
Vwrcd whetjier the bill was filed before or after the declaration \ 
^ Cited a Stra. 1 151. Wilder v. Handy ^ which was trefpafs for 
Wiiug a dog. After a verdi£t for the plaintiff, it was moved in 
J*^ of judgment, that the declaration ran by recital, " Whcre- 
^ isfc. but a bill being filed right, (the time of filing, the 
^^^ fcfafed to inquire into^) ordered it to be amended \ and 

La itt 
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in Mich. 23 Geo. 2. Smith v. LiJburj^ it wis fatid in troret tW^ 
the defendant was \)o(rc(red of a horlc inftcad of the plaintiff: j 
was moved to amend, but Lee C. J. faid^ there muft be a ks^il 
filed right to amend by : afterwards a bill made right was fil^dj 
and the court amended the decl'^racion bj it, though the poSc£> 
fion was the very gift of the adion. But per C. J- Pratt et'tmt, 
curiam^»Wc muft prefume the plaintiff proved money /««/» for 

^yoor verdi£l is for money lent to a third perfon, and no prectdeoc 
can be ihewn wherever fuch an amendment as this prayed was 
ever made : the amendment now prayed is at the common lair'-f 
the (latutes of amendment lend us to fee what power we had at 
law to amend ; we had no power to amend after the firft xatOf 
when tlie record was made up and the roll carried in; but 6aec 
the (latutes, courts have gone a great way farther. Sec 3 LiO^ 
347. But there is no (latute goes fo far as to empom'cr us to 
make an aniendment, which would alter the trial, or the iHiic s 
the ifiue at the trial was, Whether tlic plaintiff lent a third pc^ 

' fon money at the defendant's requeft ? and you would now make 
the iffue to be. Whether the plaintiiF paid a third perfon moneys 
at defendant's requeft ? This would be to alter and change thiP 
record in a moft fubftantial point. We are bound by the recortl 
and the verdift, and muft take it to be t»ue, that every part of th^ 
declaration was proved at the trial. The plaintiff has miftaken hi^ 
adion ; and if we were to allow this amendment, great infonf 
vcnience would enfue ; for then we fhuuld lay down a rule, tha'K 
whenever the plaintiff had obtained a verdici in a cafe where h^ 
had no legal caufe of aftion, he might afterwards fue out a.«T 
original writ, wherein he had good and legal caufe of aQion, am d 
amend his record thereby, and recover upon an iffue which hat^ 
never been tried 5 for it has never been tried in this caufe whe- 
ther fh'mtiff paid money, to a third perfon at the inftance of tk"mc 
defendant, but only whether he lent money to a third perfon ^« 
the defendant's requeft : and for thefe reafons the amendme ^'i^ 
was refufed, notwithitanding the practice of the King's Bcn^:r:h 
was very much infiftcd upon by the plaintiff. Brother Uaris^^^ 
Ae plaintiff^ brother Hewitt for the defendant* 

Wills verfw Maccarmiek. G. B,. 

Dabtapon TTiEBT upon an award, whereby it was awarded that the cf^' 
S'dTet! fendant (hould pay to the plaintiff 150/- x6/. gd. &c. TijJ 

PartiliUy ii defendant pleads that he doth not owe to the plaintiff the f»*^ 
the u.bitra- , 150/. i6s. 9^/*, and thercupou they were at iffue, which was tr£3P^ 
l^vcdTote '^f^^^ Mr. Jufticc AW on the wellern circuit, and a verdift vr^ 
Kiteninevi- found for the plaintiff. And now it was moved for a new tri^ 
^«Ke« . by Serjeant Davy, bccauie the judge refufed to permit the d^' 
fendant to give in tyidQXicc partiality in the arbitrators ii\ maki^S 
the award. Davy infilled^ that in this calie the defiBXidaat coiU^ 



d nothing but nil debet, and might thereupon give in evidence 
matter that dedroys the adion ; that partiality and corrup- 
in the arbitrators made the award void, and being fO| the 
30 was deftroyed. But per r^rmw— The plea of nU debet^ 
in fade admits the award, and there never was an iaftaoce 
le this kind of evidence was permitted to be given $ it would 
:o fuffer evidence that affe£ls third perfons, the arbitrators 
nfelres : an award is a judgment by judges cholen by the par* 
themfelves, and a jury in a fpecial verdi£l cannot find anjr 
tcr or fa£l dehors the award : by parity of rcafo'i, notlung 
r/the award (as partiality is) can be gtven to them in evi- 
ce. If this evidence was permitted, the plaintiff would be ' 

)lly unprepared at the trial} for all that be has to dc, is. to 
re the fubmiflion and the award ; the cprruption or partiality 
lie arbitrators may be wholly unknown to the plaintiff; it con- 
is t&e arbitrators themfelves. In a trial at law, this matter of 
lality and corruption can never be got at ; there is no precedent 
&wof any ivrit to fet alide an award, and we mud go by prtt» 
»t( there is no cafe wherever this matter hath been pleaded : 
lUi. W. 3. (hews that an award at law muft (land, for that 
ite fays5 that with refpe£l to awards made according to that 
ite they (hall (land, unlefs controverted and fet afide in two 
IS. The remedy in this cafe is in equity, or at law by adion 
nil the arbitrators, if they have been corrupt. New trial 
fed, and judgment for plaintiff. Serjeant Stanniford and 
fin for plaintiff, Davy and Burland for defendant. 



HILARYTERM, 

^Geo. III. 1763. 



dNUJRr the 14th, 1763, the hondurMe Sit Henry GouU, 
blight, one of the barons of the court of Exchequer, having 
ly been appointed by the king one of the jafticca of hU cow^ 
ne B«acb| took bis ]^a^ there this day. 



1-3 



ijo Hilary Term, 3(^0. in. 1763.^ 

Anonymous, 

Debt oa vv EBT Oil a bond with condition for the ptyment of a cemin 
mnt* before ^^^ ^^ moncy on a certain daj ; defendant pleads payment 

the day before the day \ plaintiff replies, that the defendant did not pay 
pka^ ii ill before the day, itdthoe poniifefuper fa$rmm : defendant denuraB 
and plaintiff joins in demarrer. 

Nans Serjeant for the defendant admitted that the plea at firft 
was bad, but infifted the plaintiff had made it good by replying 
and tendering iffae Upon it, or that if the iffue was immaterial » 
there o>ight to be a repleader. 

/&traf/ Serjeant coMtro'^Thh is a cafe where defendant hat ncrtt 
joined iffue to the country, but has put himfelf upon the jadg^'* 
ment of the court } and though the replication be bad, yet when** 
'ever the cafe is upon a demurrer, the court looks for the fir A 
fault, which is in the plea here ; and therefore judgment oaglxc 
to be for the plaintiff; and of that opinion' was the coutt, sad 
gave judgment for plaintiff. 



EASTER TERM, 

$Gco. III. ij6^. 



Repington, Efq. Executor, &c, verfus The Gover-^ 
nors of Tataworth School, and Collins, Clerk - 

5^*v .' /S^ >/ '^" '>'^i"P fcifed of the advowfon of a donative, the churchy 

'^' in his lifetime, becomes wid ; then A. B. dies,.(the churcfas- 
bein^ dill void,) having firft made his will and the plaintiff bis 
executor, who has brought this quare impeditf fuppofing himfelf 
entitled to this turn, as an executor is, in the cafe of a prefentadre 
benefice : after two arguments in the C. J7., the whole court was 
clearly of opinion that the right of donation defcended to the heir 

: ' of 
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of ^. S.f and that his executor had no tirtcfi which he would 
have had» if it had been a prefcotative benefice. 

It was faid by the court, in piving this judgment, that before 
the council of Lateran all benefices were like what donatives are 
now, that no lapfc could have incurred in antient times, and. 
(hat bifhops had no right of inftitutioii before the time of Jg/f 2> ^-c^^i? ^f^^ 
Anf^ coneilitim Lateratienfe ( favs BraElon) nullum currehat Umpui >s^ y /hn^^ 
CMtra prjtfentanUs. Seld, H'tjl. Tithes^ cap 12, ^.380. And ^u^uf,' /^2. 
tfc Chief Jurticc faid, the autlior of the Codex never read thia 
chapter of Selden^ or he has impofed uppn the public ; he faid 
there is no cafe in the books to exclude the heir of a donative 
itf>tvi his turn in this cafe, that a patron of a donative can never 
^ put out of poiTcflion by an ufurpation. After a verdiA for 
tiiC plaintitF executor, ^r. judgment was arrefttfd, and the title 
(0~ tKe turn adjudged to be in the heir at law /rr totam curiam. 

!1 ^hc King* verfus John Wilkes, Efq. Member of • 

Parliament for Aylefbury. C. B. 

r^lf Saturday^ April '^Of 1763, in the morning, the defendant A mnnber 
Wiiles was arrcfted by two of the king's melfengtrs, by vir- ^fwi'*- 
*^^of a warrant from the fccretary of ftue ; the •TENOR of SnJJrt 
■^bich warrant is in the words following: " Gforge Montagu wiihoutbtll, 
X)unk Earl of Halifax, Vyiount Sunbury and Baron Halifax, ^|;;«,*J?jr 
•Mir rfthe lords of his majifiys mojl honf^rbU privv council ^ lieute* Jrvmi •'<«- 
^oHt' general of his majcjlfs forces^ and principal fccretary of fate : dicioot l\htU 
^Chefe are in bis nmjef'ft name to authonze and require you (taking * '^^^ "^ 
^ conftable to your ajifance) to maleflriB and diligent fearch for p^ C^^^ 
^he authors^ printers^ and puhlijbers of a {editions and treafonable «« bor ia ^ 
.papery intitUd, The Nois^TH Briton, Number Xi.V. Satur- J^I'^"^'^"^*^ 
^AT, April 23, 1763, printed for G. Kearflcy i/i Lud gate- the word 
flreet, London, and them^or any ofthem, having founds to appre- Fu«roaT. 
Jbend and fazCf together with their papers^ and to bring in fafe 3^*^*'**'^ 
^ufody before me to be examined concerning the premifeSy and fur-- 
Mber dealt with according to law ; and^ in the due execution thereof 
W/ mayors^ J^^ffu jufices of the peare^ conftables^ and all other 
his majefifs officers civil and military, and loving fubjeBs whom 
* it may concern^ are to be aiding and afjtfling to you as. there /halt 
'* be occafion ; and for Jo Joing this Jhall be your warrant. Given 
at St. James*/ the twentyftxth day of April /// the third year of 
his majefifs reign. 

<< Dunk Halifax. 



tt 



•• To Nathan Cairrington^ John Money^ James Watfon^ and 
« Rebert Bhclmore^ four of his majefty's meflengers in 
^' ordinary." 

1,4 The 
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The fame iDorning, a copy of the above warrant haTing Ikcii ^ 
obtained from the mcflcngcrs, who then had Mr. Wlltff in their -^ 
oxvn cuftody, and an aJiJavii being made of the truth of fuch .^ 
copjj and that Mr. IViikes was then in cudody of two of the^^ 
above meflengers at his houfe in Gnat G^orgt-flreH in Wi'^lmin* — ^ 
^tr^ the fame were produced i:i the court of Common Pleas th^ ^ 
fame 30th day of jipritzi twelve o'clock ^itncon, or a few n)i..f 
nutea before or after that hour \ whereupon, at the Cime tim^^^ 

k was moved by my learned brother Gljnn^ that a writ of bah:> , 

t^rpus might be allowed to itnie injlantly^ returnable Jcrtlyu:':t^ i 
The Lord Chief Juftice Pratt was pleafcd to fay that ibis was a 
inoft extraordinary warrjr.t; and the cnurt^or.ieied an hj L^ » . y 
wrpus to be iflued ind^ntly, returnable forthwith. It bc-inp n -^-w 
about one o'clock, the ruie of couit for tlte iflaing ;bc i».:/i= — ./ 
nrput could not poCibly be drawn up and entered, nor coLid t J3e 
writ be made out, figned, and paflcd under the feal of the o ' ^r: 
before four or five o'clock in the afternoon : and alihcugh it 1^ — .\% 
certainly known by the officers under the crowif, particubrly ^y 
•Wkc.!uJ Mr, Jfr^^9^ ih-n foliciior to the trealury, chat this writ l» ju 
»ia *:TrV ^^" ordered to ilTue by the court between twelve and c^ ^c 
9'y *if ^ » p'cbck, M'hile Mr. UTies was in the cuilody of the meffenf.-^^ 
Uic^efxe. 9t 1ji5 houfe in Gre.it Givgi-Jlreet ; yet, before the coming of 
the wiit to the meffcngcrs^ (the fame afternoon about C5.»c 
o'clock,) Mr. Jf7.X'j was haftily (1 had almoft faid in contencapt 
of the kiu^^s high courc} commlited to the TVuwr of Lutdsn^ 

Mr, m.'ws foIL'.tr.r, and one of h'z c?anre!, focn after t»»fy 
heard of fuch commrtrr.ent, went to the Trrow in order to c^on- 
fu!l and advife with LirT\ but were denic i admitf.nce to hi m; 
Major Rjer^rd i.Tf.r.ritig th-.m that he had receivrrf orwi<K 
from the -*- ftjrcrjrv ci llate nnt to adrr.i: any prrfon whatfoc-'ver 
to fpeak ^itli, cr f.c Mr. Jfl.kfs ; aac! further itformeii th-«ri^i 
tha: he haijuft before r^fufcd the Rt^ht Honourable Earl TVr^*^.^ 
fiisi a J:2i::aa.:e, ui aAi-t7. 

0'.\ S..rSny J/":? the £rft, the ficr.c ^nrlemen went acnir* to 
the Jj-citT-, l>ei'A.cn the hours of twelve ;ind one, on the f -• '^c 
•VCit^Or, '?u: wirre i^ii:; vf;::*.c.l AJ!:n:itiTwi tJ fc^ Cr fpr ak i^K«1 
Mr. >;":.c.-v; irt\ fori i;":e:'arirJ5, fcrerjl :tcbIeaBca and pen'if- 
ir.en c: th>r Ht'X v'i;:::ict.or\ '.v^jre ref-ied admittmcc to fe* cr 
1 .>rik :o Mr f^'L^-, iad par:l^ulATl; his cwa brocher was tr- 

After iac!i dcniiT, Mr Jn.J./j f-I-ciwr <!enKnuM of ^/flw- 

^/•.v-vrj" a copy of :I:e wi:ra:i: of ccnsmicment of Mr- UT: ies to 
li^ r^-avr, 18 h:ca w js rc.u::^ g-in:e.^ by :he maj^?r, tlie TENOR 
whereof i* in the werc5 lc»;*ow"ir^ : •* Charles ^ir/f/^'Egrmiont, 
** ^'V'iGeor^t Dunk £Lsr; 7/ H lifix. wr£- 7/ hj m^F^V ■j' 
•' ^^.-warMe privy CTsru-Ly ard priiL-ip^i .^ent^tria jf JU^ : Bftt 
•* art vt kU Wi.*'-. Vj- m:st T? j-V.^^r-v Msd ruastin toic ^ rnvxr* 
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^ into your eufiodj the body of John Wilkes efq. herewith fent jqu^ 
^ fir being the author and publisher of a most infamous 

^ AND SEDITIOUS LtBEL, INTITLED, THE NoRTH BriTON, 

' Number XLV. tending to inflame the minds and 
^ alienate the affections of the people from his 

• iiaje:stY| and to excite them to traitorous insur- 

• rections against" the govepnment, and to k^ep him 

' safe and close, ufitil he Jhall be delivered by due courje of 
^ la%u s and for Jh doing this fhall be your warrant. Given at 

* St. James*/ the 30/A day j^ April 1763, in the third year of his 
^ majeftys reign. Egremon^, Dunk Halifax. 

** To the Right Honourable John Lord Berkley o/'Stratton, con^ 
^^ flnble of his majejlfs Tower ^/'liondon, or to the lieutenant 
" ofthefaidToWKt^ or his deputy.** 

Mr. Webby follcitor to the treafury, being prefent in Najor 
Ransford's room when the copy of the faid warrant of commit- 
ment was granted, Mr. Wiikes^s counfcl and folicitor applied to 
Mr. Webbjox admittance to Mr. IVilkes^ whereupon (it is true) 
Mr. JVebb dcfired the major to allow fuch admittance, and faid he 
vottld be anfwerable and indemnify the major ; but the major^ 
vith the true fpirit of an excellent officer, anfwered, << he would 

* iwf, or he could not difobey orders :** Mr. Webb replied, and faid 
b6 imagined, or he believed there mud have been fome millake 
in the orders, and that if either of the fecrctaries of (late were 
in town he would apply and endeavour to obtain the defired 
idmittance, and that if he could fuccetd therein he would fend 
3r bring an order for that purpofe in the afternoon of the fame 
Sunday, May the firft ; whereupon Mr. Wilkes's counfel and 
folicitor departed from the Tower for fome hours, and between 
the hours of eight and wine in the evening of the fame day re- 
turned again 10 the Tower, s^nd applied for admittance to Mr. 
Wilkes i but the major not having received any orders or mef- 
fuage from either of the fecretaries of (late, or from Mr. Webb^ 
refufed admittance^ as he had done before, utaudivi. 

On Monday the 2d day of May, at the fitting of the court of 
Common Pleas in the morninp, the mefTengers returned the 
writ of habeas corpus which had ifiued and been delivered to them 
pn the 30th of J^pril in the afternoon after Mr. Wilkes was out 
of their cudody, and committed to the Tower as above ; the 
TENOR of which return, indorfed on the fame writ^ runs thus ; 
Vf%. *< In obedience to the within command, we humbly certify 
*' to his majedv's juRices of the court of Common Fleas at 
** Weftminfier, that at the time of the coming of this writ to us 
^ the within-named John Wilkes was not, nor at any time (ince 
^ hath been in our cudody, or in the cudody of either of us 1 
M figned by two df the mcflengers to whom the writ was di* . 
f* xcac4.". 

Upon 
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Upon reading the writ and the return thereof, it was moved 
by the king's ferjeant that the fame might be ^{Eled of record. 

To which Serjeant Glynn for Mr, Wilkes ohje£lcd, and infided 
that the return was too gencrj! in this particular cafe*, (although 
it might he a good return in another cafe not circumflanced like 
the prcfent,) for that it clearly appeared to the court by fuQicicnt 
evidence, viz, the affidavit and warrant of arrell and fcizurc of 
Mr. Wilkes, upon which the writ was f<miuled and granted la(t 
Saturday at noon, that Mr. Wilkes was then in the cuflody of the 
meflfengers, and therefore they ought to have returned and cer- 
tified to the court in nvhat manner^ nuhen and by what authority be 
tUiis taken out of their cujlody, and what 'was become of his body. 

Some of the king's ferjcants replied, that all the precedents 

of returns of writs of habeas corpus in the crown-oiiice, where 

the party therein named was not in the cuftody of the mtffcn- 

gers (to whom the writ was direfted) at the time of the coming 

Inthecafeof of the writ, were like the return in ^the prefent cafe ; vhich 

Mouii^who 2^"^'*^"> 2^ '^^^J feemed to have weight with the Lord Chi^ 

hid" habeas Jujlice and twcf others of the Judges ^ who thereupon thought the 

corpini for rctum well enough ; "but Mr. Juftice Gould was pleafvrd to fay he 

«• wife, the nim;h doubted whether the precedents in the crown-office of 

return wai • r t i fi i r 

like the pre- f^tums to writs of habeas corpus were like the prelent return, as 

fenc. Jiad been aflerted by the king's ferjeant 5 and faid, if the precc- 

HoioiciV" ^C"^* were not fo, he (hould be of opinion that this was an in- 

cafe for bit fufficicnt return, becaufe he thought, from what appears in evi« 

^K*". ^'-^* dcnce in the cafe, the court has a right to know what is become 

tlwcimw" ^^ ^^^ king's fubje£l Mr, Wilkesy fxnce he was in the raeflTengcrs 

term 1765. cuftody latfc Sj/i/rrfjy at noon; whereupon h^tfitante curia) the 

writ and return were not permitted to be affiled of record upon 

this motion •, and precedents were ordered to be looked into, and 

the matter of the rtturn was ordered to be debated at another 

day *, but I never heard that it was. 

Afterwards, the fame Monday^ May 2, a motion was made to 
the court, grounded upon a copy of the aforefaid warrant of. 
commitment of Mr. Wilkes to the Tower^ and an affidavit of the 
truth thereof, for another habeas corpus to be dire£^ed to the con- 
flable, fcfr. of the Tower of Lo/ulon, wh-.ch was granted, re- 
turnable u^it/^out delay^ 

Tuefday, M^y 3. At the fitting of the court (which was 
crowded to fuch a degree as I never faw it before) in the morn- 
ing Mr. Wilkes ^as brought to the bar, and fat am(»«ig the fer- 
jeants, (next to the repoiter, on his left hand,) when the lieute- 
nant of the Tower returned upon this fecond writ of habeas 
corpus the warrant of commitment erf Mr. Wilkes to the Tower^ 
J^y the two fectetaries of ftate, (brffbre fct forth,) wl\ich bein^r 
"^-^ Serjeant Glynn moved the court that Mr. Wtlkes mfglit be 

difcharged 
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dilcharged out of cuftody wichont bail ; and grounded his mo- 
Kion on three points/ two whereof were objeAtons to the legality 
dI the warrant of commitment (the reader will obferve that the 
general warrant of arre/l and Jiizurt was not now before the 
court| and therefore the legality of fbat could not po^v be de- 
bated); the third point waSj th^it Mr. Wilkes was a member of 
parliament^ and therefore was privileged from heing arrcilcd 
fof any crime except treafon^ felony ^ and breach of the pence : and 
that fappofing him the author of the prefent fuppofed libel, 
(which, he abfolutely denies,) it is only a mifdemeanor, and none 
of the three abovemencioned crimes or mifJemeanors. 

The firft objeftion taken to the warrant of commitment wns, 
that it doth not appear to the court that Mr. Wilkes was charged 
by any eviiience or information upon oath before the fecretaries 
of ftate, that he w:>s the author or publiflier of the 2^ art h Briton ^ 
Number XLV. •, that, for any thing that appeared to the court to See s jonct 
the contrary, the f cretaries of Hate committed Mr. IVilkes to the 'J; B«ihd't 
bowery upon their own mere ima;2[ination or fufpicion tliat he "[^*,j 
-was the author and publfher of this fuppcfed libel. Bacon, ntJc 

* Commie. 

The fecond objeftion taken to the warrnnt of commitment "^^^'''^M* 
was. that it was too general, and doth not fet forth fufficient, 
fubftantial matter, whereupon the court can judge whether the 
North Briton^ Number XLV. (fuppofmg Mr. Wilkes the author 
and publiiher thereof) is a mod infimous and feditious libel, 
tending to inflame the minds and alienate the affcflions of the 
people from his majcfty, and to excite them to traitorous infur- 
ledions againft the government 5 that the warrant not having 
fet forth the North Briton^ Number XLV. or fuch parts thereof 
as the fecretaries of llate deemed infamous, feditious, C5r. the 
court cannot judge whether any fUch paper ever exilted, it not 
being before them^ or if it does cxiil, whether it be an infamous 
libel or not. 

In the third place, fuppofmg the warrant of commitment to 
be good, yet that Mr. Wilies, heing a t7tembcr of parliament ^ (which 
was admitted by the king's counlci, ; is ptivileged from arreds 
in all ca(cs except treajon^ felony^ and ACTUAL breach of the 
peace^ thert* fore ought to be difcharged without bail ; that libels 
may, and often do tend to the breach of the peace was admitted, 
and therefore the court of King's Bench frequently grants in- 
formations ag^ind the authors, printers, and publifliers thereof; 
but this is never done but upon affidavits laid before that court, 
afcerciiining the faid authors, printers, or publiQiers ; for furely 
that matter which only tends to a breach of the peace cannot 
with any propriety he laid to be an a^iual breach of the peace ; 
and it was faid, that it is univerfally agreed a libel is not an 
adual breach of the peaccj therefore it was indded for Mr. 

Wilkes, 
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WUhes^ that upon this point alone (although the others ihould 
be over ruled) he ought to be difcharged from his imprifbiioienc 
iu the To%ver^ wichuut bail. 

Mr. Serjeant Hnvltt for the crown, in anfwer to the firft ob- 
jeclioii, faid, that it was not neceflary to fet forth the evidence»or 
' informarion upon which the warrant of commitment was madci 
in the warrant \ but as to the fecond obje£iion| be admitted 
that it muft appear upon the face of fuch warrant for what par- 
ticular fpecks of a crime or mifdemeanor the party was com* 
niitted, according to the cafe of the King v« Roe and KcnJall^ 
I Sd/it. 345. ^ Mod 78.; and that in the pi;efent cafe, if the 
commitment had been for writing and publifliing a libel gene- 
rally^ without fpecifying the nature wvA tendency thereof, it 
would have been ill; but here it is faid to be <^ U)r being the 
*< author and publilhcrofa moll infamous and fed it ious libel, 
*' tending to inflame the minds, and alienate the affeAions of 
*< the people from his majedy, and to excite them to traitorous 
" infurre£lions againd the government," Tliis he thought w^as 
a fuificicnt fpecificntion of the nature of the libel, and of the 
mifdemeanor fupjwfed to be committed by Mr. Ifi/kcs againft 
the government ; but he faid he wouhl not be underdood to af« 
firm tliat the paper called the Nsrlb Briton^ Number XLV. 
(which was not before the court) w^s a libel \ that he had found 
no cafe upon a libel like this, and therefore could not fay tuhdt 
was a«fu(Hcient and precife certainty in a warrant of commitment 
for a libel -, but he thought it not neccifary to fet forth the whole, 
or any part thereof, In the warrant. 

As to the third objeflion of privilege, Serjeant H^^-itt ad« 
niitted that Mr. IVilhts was a member of parliament, and could 
not legally be a r reded but for trcajGii^ felony^ or hnacb of the 
ptacc: he cited Hob, 215. Hick'^ calc,' to (hew that a libel tends 
to the breach of the peace \ but whether the prefumed libel in 
the prcfent cafe was a breach of the peace or not, he would not 
t^ke upon himfelf to fay, nor would he fay that the anrefting 
Mr. JViihcs in tlic prefent cafe was not a breach of privilege oftbi 
Hotifc cfCcmmotu. 

Serjeants Wkitaler^ Nares^ and /)«;rj, for the King, fpoke to 
the like tScfX \ but none of them affirmed that the writing or 
publidiing a libel was an actual breach of the peace, (as 1 un* 
derdood,) or that the arred of Mr. in/ies, in the prefent cafe9 
was not a breach of privilege of parliament, and (1 think) they 
all declined faying any thing more about the privilege of parlia-* 
ment than what Serjeant Heivitt had faid before. When the 
king's ferjeants had concludedj Air. JVUkes made the following 
fpeech to the court : 
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N My Lord! lam happy to mppear iefin your hfd/bip and this 
** €Ourty where liberty isfoJure^^^ttdiMgprote8ionandfupport^and 
•' %ubere the law (toe prwciple and end of which is the prefervatim 
«* of lH^riy) is fipitpBly underftood. Liberty! my Lord! bath 
«« been the governing principle of every aWon of my life ; and^ aBuated 
•* by itf I always have endeavoured toferve my gracious fovereign 
•« and his family^ inotuing his government to be founded upon its but 
*< as it has been his misfortune to have employed minifiers who have 
'• endeavoured to cojl the odium and contempt ariftngfrom their own 
•• terrible dnd corrupt meafures on the facred perfon of their fovereign 
•• and benefaElor^fo mine has been the daring tqjh to refcue the royal 
«« per fon from ill-placed imputations^ and fix them on the minifiers ^ 
*^ ^vbo alone ought -io If car the blame and the punlfhment due to their 
«• umconflitutional proceedings. For the proof of my xcaland affcBiofi • 
•« to my fovereign I have been imprifoned^ fetit to the Tower, and 
•• treated with a rigour y^t unpradifed even on SCOTHSH 
»* REBELS \ but however thofe may fi rive to defiroy me, whatever 
*^ perfecution they are now meditating agaifjft me, yet to the world I 
^« fball proclaim^ that offers of the moft advantageous and lucrative 
^^ kind have been made to f educe me to their party, and fio means left 
^ untried to win me to their conneiliop : now, as- their attempts to 
' • corrupt me have failed, they aim at intimidating me by perfecution: 
'^ but as it has pleofed God to give me virtue to refijl their bribes, Jo 
' ^ I doubt not but he will give me Jpirit to fur mount their threats itt 
• •* a manner becoming an knglifliman who it/ould fuffer the fever eft 
* trials rather than officiate with men who are enemies to the liberty 
-•' of this country : their bribes 1 rejcffed. their menaces I defy, and J 
"* thini this is the mo/I fortunate event of my lifcy when I appear be*' 
^ "^ fnTf your lord/hip and this courts where innocence is fure of proteC" 
^ Hon, and liberty can never want friends and guardians*^ 

Then the court took time to confider, and appointed Friday 
**H)llowing to give their opinion^ and ordered Mr. IVtIkes to be 
nanded to the Tower^ and to be brouj^ht up again ro the bar 
Friday the 6th of May ; and upon that day, Mr. Wilkes being 

;aiD at the bar, the Lord Chief Juftice delivered the opinion of 

e vhok court. 

Lord Chief Juftice Pratt, after ftating the warrant of commit- 
mnent, faid, there are two obje£^ions taken to the legality of this 
"trarrant, and a third matter infilled on for the defendant, is pri- 
vilege of parliament. 
« 

The firft objection is, that it does not appear to the court that 
Mr. W^i/iz/'was^ charged by any evidence before the fecretaries of 
ftate, that he was the author or publiflier of the North Briton, 
Number XLV. In anfwer to this> we arc all of opinion, that it is 
not neceflary to (late in the warrant that Mr. Wilkes was charged 
by any evidence before the fecretaries of ftatc^ and that thia ob- 

jeclion 
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je£l:on has no weight. WI)eth<r a juftice of peace can, ex ofid^^ 
without any evidence or information, iflue a warrant for appre- 
hending for a crimci is a different queftion : if a crime be done 
iti his fight| he may commit the criminal upon the fpot \ but where 
he is not prefent, he ought not to commit upon difcretion. Sup* 
. pofe a magiftrate hath noticCi or a particular knowledge that a 
perfon has been guilty of an oflfence, yet 1 do nbt think it is a 
fufficient ground for him to commit the criminal \ but in that 
cafe he is rather a witncfs than a magidrate, and ought to make 
oath of the fa£t before fome other miigiftrate, who ihould 
thereupon aft the official part, by granting a warrant to appre- 
hend the offender, it beklg more fit that the accufcr (hould ap- 
pear as a witnefs than a6l as a magidrate. Hut that is not the 
quedion upon this warrant ; the quedion here is, Whether it is 
sn eflential part of the warrant that the information, evidence^ 
or grounds of the charge before the fecretaries of date, (hould 
be fet forth in the warrant? And we think it is not. Themdi 
RudjareTs cafe, ^Vent, 22. cannot be applied to this cafe, for in 
the cafe of a convidion it is otherwife. It was faid that a charge 
by witnefs was the ground of a warrant; but we think it not 
rfquifite to fet out more than the oiFcnce, and the particular 
fpecies of it. It may be objcfltd, if this be good every man's 
liberty will be in the power of a judicc of peace. But Hali^ 
Coke, and Hawkins take no notice that a charge is nece0*ary to be 
fet out in the warrant. In the cafe of the /even htjbcps their 
counfel did not take this objection, which no doubt but they would 
have done if they had thought there had been any weight in ir. 
I do not rely upon the determination of the judges who then 
prefided in the King's Bench. I have been attended with many 
precedents of warrants returned into the King's Bench ; they 
are almod univerfally like this •, and in Sir William Wyndham*^ . 
cafe, 1 Stra. 2, 3. this very point before us is determined. And 
Hanvkins^ in his 2 PA Coron. 1 20. fefl. 17. fays, " It is fafe to 
** fet forth that the party is charged upon oath ; tut this is not 
-" necejfarj; for it hath been rcfolvcd that a commitment for 
•* treafoOy or for fufpicion. of it, without fetting forth any par- 
<< ticular accufation, or ground of fufpicion, is good*," and 
cites Sir William Wyudhavi's- cafe, Trin. 2 Geo. Dalt, cap. 12 J. 
Cromp. 233* t. 

The fecond objection is, that the libel ought to be fet forth 
in the warrant in hac verba, or at lead fo much thereof as the 
ftcretaries of date deemed infamous, feditious, faj'r. that the 
court may judge whether any fuch paper ever exided, or if it 
does exid, whether it be an infamous and feditious libel or not. 
But we are all of a contrary opinion : a warrant of commitment 
for felony mud contain the /pedes of felony briefly, ** as for 
*« felony for the death of J, S,, or for burglary in breaking the 

15 " houfc 
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V houfe of J. S. &cJ; and the reafon is, bccaufe ic may appear 
<* to the judges upon the return of an habeas corpus^ whether it 
•• be felony or not." Thfe magiftratc forms his judgment upon 
the writing, whether it be an infamous and fcditious libel or not| 
mf his peril) and perhaps the paper itfcif may not contain the 
whole of the libel ; inuendocs may be nccclTary to make the whole 
out : there is no other word in the law but libel whereby to ex- 
prefs the true idea of an infamous writing ; we underftand the 
nature of a libel as well as ^fpecus of felony ; it is faid the libel 
ought to be ft;ited, becaufe the court cannot judge whether it is 
a libel or not without it ; but that is a matter for tht Judge and 
jury to determine at the trial. If the paper was here, I ihould 
be afraid to read it. We might perhaps be able to determiue 
that it was a libel ^ but we could not judge that it was not a libel^ 
becaufe of inuendocs^ &c. It may be faid, that without feeing 
the libel we are not able to fix the quantum of the bail ; but in 
anfwer to this, the nature of the offence is known by us ; it is 
faid to be an infamous and feditious libel, &r. .- it is fuch a mifde- 
meanor as we (hould require good bail for, (moderation to be 
ibfenred,) and fuch as the party may be able to procure. 

The third matter inCftcd upon for Mr. JFilkes is, that he is a 
member of parliament, (which has been admitted by the king's 
.feneants,) and entitled to privilege to be free from arrefts in all 
cafes except treafon^ filony^ and aElual breach of the peace^ and 
therefore ought to be discharged from imprifonment without 
' iuiil; and we are all of opinion that he is entitled to that privi- 
lege, and muft be difcharged without bail. In the cafe of the 
fiven lifbeps the court took notice of the privilege of parliament, 
and thought the bi(hops would have been entitled to it if they 
had not judged them to have been guilty of a breach of the peace; 
foir three of them, Wright^ Holhivay^ and Allybone^ deemed a fedi- 
tious libel to be an adlual breach of the poce, and therefore 
they were oufted of their privilege mod unjuftly. If Mr. Wilkes 
had been defcribed as a member of parliament in the return, we 
muft have taken notice of the 'law of privilege of parliament^ 
otherwife the members would be without remedy where they are 
mrongfully arreded agiinll the law of parliament ; we are 
bound to take notice of their privileges, as being part of the law 
of the land. 4///^. 25. fays, the privilege of parliament holds 
ttnlefs it be in three cafes^ Wa. t reafon y felony^ and the peace s thefe 
are the words of Coke. In the trial oi- the feven bifliops the 
word peact^ in this cafe of privilege, is explained to mean where 
furety of the peace is required. Privilege of parliament holds 
in informations for the king, unlefs in the cafes before excepted \ 
the cafe of an information againft Lord Tankerville for bribery, 
i^Ann^j was within the privilege of parliament.. See the re- 
felution of the Lords and Commons, anno 1675. ^^ ^^^ ^^^ ^^ 

Sinion that a libel is not a breach of the peade : it tends to 
t breach of- the peace, and that is the utmoft. % Lev. 139. 
%:'... But 
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But that which only tends to the breach of the peace can* 
a breach of it. Suppofe a libel be a breach of .the peacCj 
think it cannot exclude privilege, becaufe I cannot find 
libeller is bound to find /urety of thepeace^ in any book wh: 
iror ever was, in any Qafe, "except one, wz. thfe cafe < 
fei)en hijbaps^ where three judges faid, thzl furety ofibi 
was required in the cafe of a lihtl: Jndgc Pa^ifiil^ the only ] 
man of the four judges, difTcnted, and I am bold to be 
Opinion, and to fay that cafe is not law ; but it (hews the i 
able condition of the (late at that time.- Upon the whoK 
abfurd to require furety of the peace or bill in the cafe 
libeller, and therefore Mr. Wilhis mud be difchargcd fro 
imprironment : whereupon there was a loud huzza in We/lm 
ImL He was difcharged accordingly. 



Lecman virfus Allen arid others. C. B. 



npRESPASS, aflault, tnk imptifonment, to the phii 
''' damage of 300 /. The defendant pleaded the general 



litfprtfon- 
tnenc for a 

3C0I. da-' tJpon the trial the jury gave a verdift for the plaintiff, and 

jbagesnot damages ; in the paper-book of the iffue, delivered to tl: 

ejweffivc, fcndant with notice of trial, the damages (by miftake) wei 

tcfUfed. only 200/., but the record of nifiprtus was right and agn 

Vcrdia not to the roU, which was 300 /. damages \ after a defence 

fct a6ue for at the trial, it was now moved by Serjeant Nares for tlic dc 

Jet^*^ ants to fet afidc the verdid upon two matters ; 1^, becaufe 

iirnedciivcr. IS atariaoce between the iffue-book delivered j andj 2</^ be 

*d and the the damages are ezceflive. 

record of nifi 

^iut after a . 

^tt^ce. It appeaired in evidence at the trial, that the plaintiff kq 

Rummer tavern in Cbaticery-iane t that the defendants ate pc 
called reforming conllables, and under pretence of a ws 
from one Kinafton^ a juflice of peace, entered the plaintiff's i 
with flaves, there fciztd and carried her into the yard, and 
*' now ^ve have got ber^ and will tarry the bitch to new pit 
The defendants would not fay what crime (lie was guilty < 
charged with. AiUn^ the conilable, had a warrant, but be di 
(hew it } that the next morning the plaintiff went to Mr.J&'m 
houfe, but he was not at home ; then (he went to Juftice \ 
and again to Mr. Kinajloffs^ but none of defendants app 
to profecute her. John Slade, the waiter at the tavern, pr 
that a roan and a woman came to plaintiff's houfe (who k 
like fellow-fervants) between nine and ten o'clock one ov€ 
in £a^fr week, a few minutes before this imprifooment 
done ; that they appeared to be honeft, fober perfons, and < 
to refre(h themfelves ; that he faw the defendants armed 
bludgeons, take and fcize the plaintiff his midrefe ; that . 
laid hold of ber» and (aidj <* Now damn you for a kiUi 
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•• Jtawget yoUf and we are deterfHiwdyouJball go to New Pnjon t^ ^ 

iithcr witneflcs gave evidence to the like cfie£ti that theJTe dc*' 
endants called themfelves reformers; about twenty witnefle^ 
proved the Rummer tavern to be a houfe of good tepute, and lio- 
body proved the contrary ; it was alfo proved that one of the 
dcfcndanti ftruck the plaintiffs That the defendants never pro- 
Cecatcd the plaintiff, nor did they appear againft her when {he 
vent before the iudice neitday. For the defendants, one Wil/^ 
Ram Gardiner^ wno was accidentally prefcnt in court at the triaj, 
fworc he was at the Rummer when this affair happened, and 
that he heard no oaths, nor the word b'thh^ &c. it appeared 
that the warrant was granttd and figned by Juftice Kinaflon^ to 
enter this houfe, upon an allegation that the plaintiff kept a lewd 
inci diforderlv houfe \ that they had two warrants, one for Lon* 
ion and another for Midd/e/ex, becaufe this houfe (lands partly 
n ^nd out of the city, which they kept five weeks before they 
'Xccuted them \ that they frequently watched the houfe, and 
*'heii they imagined any lewd perfons went hito the houfe they 
opk that opportunity to execute the wattant ; thi^ is the fut^ 
Ij^nce of the evidence, whereupon the jury found for the plain* 
iff* and 300/. damages. 

^ G/firf Jufiice-^ijli As the defendants made a defence at the 
^**1» the court will* not fet afide the verdift for the variance be- 
"^ccn the iflue-book delivered ill paper, and the record of njfi 
^«<^r, which was not mentioned or objc£ted.to at the trial ; and 
* ^hc record of ntfi prius had been wrong, the court would have 
'^^'i^ed it by the roll, after a verdi£l and a deftnce m;lde. 

^<f, As to the cxceffivenefs of damages, courts fliould be very 
•^•^tious how they overthrow vetdifts that have been giveii by 
.^^'^^Ive men tipon their oaths ; however, if damages be unrea^- 
^^ahle and t)utragcous indeed, as if aoco/. or 3000/. was to be 
^^v^n in a little battery, which all ihankind might fee to be un- 
^^^fonabie at firll blu(h \ certainly a court would fet afide fuch 
^ Vcrdidk, and try wheth<!r a fecond jury would not be more 
?'^J^fonablc. The rule in the cafe of AJb and AJby Comb. 357. 
*^id down by Lord Holt^ is a good one : •* That the jury are to 
^^ try caufes with the aflillancc of the judges, and ought to give 
^^ their reafons, when required, that if they go upon any mifr 
^' take they may be fet li^ht •," and for their not doing fo, and 
^or exceffivenefs of damages, a new trial was granted. And this 
tmleb univerfal, and extends to all forts of actions. But it may 
^ faid. What rule has the court to govern themfelves by as to 
tnatters of tort f I anfwer, the court mull be able to fay the 
damages are beyond all meafure uoreafonable, though they can- 
not fay exadlly what damages ought to be given. I do no think 
she damages exceflive in the prefent cafe ; here are a number of 
perfons like a new fort of grand jury, who meet once or twice 
VouU. M b 
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id a weelc» and take upon then^felves to prefent* corredy refor^Ysui 
and commence profecutions ; a warrant is granted by GnafFm^^^ 
a rtformitlg juftice, on the information of one Tri/mtm^ wb^ i$ 
fled for an abominable crime ; there was no account giTeia at 
the trial of the matter of his information to Kina/hn^ who die/ 
not appear, though he w^sfubpcenaei ; the warrant is pocketec! 
five weeks ; the defendants watch and wait till thej can dodf^c a 
lewd woman into the out-rooms of this houfe, where they bad 
not been five mbutes, before the defendants entered wirB 
bludgeons, and feized upon the perfon of the plaindfT^ an^ 
would have carried her to prifon that night, if her neighboo^^ 
had not then interpofed and undertaken that (he fiiould appe^*^ 
before Juflice Kinajlon next morning, which *(he did, but th ^^ 
defendants never purfued the warrant one ftep farther. I dnn>^ 
the King's Bench would grant an information again ft tbefe per '^ 
fons for fetting themfelves up as a kind of grand jury ; an ia ^^^ 
former is a moft odious chara£bcr \ and I am glad of an oppor ^"^ 
tunity of declaring my dillike towards thefe reformers. Th ^^, 
whole court refufed to fet srfide . the verdid ; and the plainti^^^ 
bad judgment. 

Roe, on the Demife of Afhton, verfus Hutton and— 
other$« C. B. 

CopyhoM Tj^ JECTMENT of copyhold lands, tried at Ltncdn \ verdia 
S'tlS'^Jfetf *^ plaintiff, fubjcd to the opinion of the court, upon* 
• Jlii,i/de. following cafe : 

SJ^to te* '^^ ^^^ ^"^ Clapter of Peterborough being feifed of the ma- 
idmitted,the >M)r of 2). by leafe, dated the aid of May i759> dcmifed tb 
lord refufes fame (to ouc CL Jftroppe^ who died aift May 1760, and) to th 
him*3i\ord ^^^^^ °f ^^ plaintiff for 21 years; afterwards, one Marti 
cinooc (oM being tenant of the copyhold lands in queftion, furrendered 1 
quonfq. &c. the me of his will ; and thereby devifed the fame to Jobn Huttom^^ 
and five, other perfons in truft, isfc. and died. John Httttof^^ 
went to the lord's court, and defired to be admitted tenant,^ ^ 

upon paying his proportiogahlg part of the fine, but the lord 

refufed to admit him, unlefshe would pay the whole fine for 

himfelf and all the other five truftees, which he refufed ; an— •'^ 
other of the truftees appeared in court, but refufed to be ad*^ 
mitted upon any terms at all ; the other four never appeared fn-^ 
court, and fent word by thefe two, that they diffented, and 
would not be admitted ; whereupon three proclamations were^ 
made for all the fix truftees to come and it admitted^ or the 
whole land would be feifed into the lord's hands as forfeited, 
and afterwards the lord entered for the forfeiture fuppofed ^ this 
is the title of the Icffor of the plaintiff. 
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The whole coutt held, that the lord ought to have admitted Tho. Rajm. 
J. HuUon^ who ofitred himrelf, and then the lord might hare 4'* 4** 
proceeded to recover his fine for all the fix trufteeSi if it was 
either doe by law or the cuflom of the manor, and he has been too Latch 14. 
hafty in entering for a fuppofed forfeiture before admittance, a Johnfon^t 
feizure quoufque is until fomebody comes to be admitted j one ^i^^ .^S 
comes and offers to be admitted \ fo it is clear the lord had no 309. 
right to feizc. Siyiei mi* 

Judgment for the defendants. ^^^ **'• 

Palmer verfus Johnfon. C B. 

'IpRESPASS for cutting down the plaintiff'^s trees at ^r/j;i/0« Iiiacfftftf 
^ common in the county of Huntingdon ; upon not guilty, the opioioa 
there was a vcrdift for the plaintiff; fubjcdl to the opinion of the ^^^^^ 
court, upon a cafe referved, the (hort ftate whereof is as fol« pro^attbe 
lows: At the trial the plaintiff', in order to prove he was in pof* trUlo«ghc 
fcffion of the place in which, (ffc. produced in evidence a paper J^**^^he* 
writing, purporting to be an admidion of the plaintiff* to the evidence of 
place in queffion as being copyhold; in truft for J. S. by the ^a^ «»*I« 
lord of the manor of B. It was ftated that the trees were cut 
down on Brantm common by the defendant, and that the plain- 
tiff* himfelf was not a commoner, but was a truf^ee for J*, S. 
who has a right of common. 

Serjeant Fc/ler for the plaintifil 

The queftion is. Whether the plaintiff^, being a truftee for 

^. & who is a commoner, can maintain trefpafs againft the de« 

j^odant for cutting down trees there ; and unlefs the plaintiff" in 

tihUM cafe has trefpafs, none elfe has. Cro. EHz. 3/^9. Cok^s 

Cefyi. 70, It was objected at the trial. How could the plaintiffT 

^ail the trees its trees f In anfwer .to this, Bro. tit Tenant per 

^Otpy. p. 2. ) tenant at will of a copyhold brought trefpafs for 

^:utting trees, and he had damages and judgment, although there 

^e another frank-ienant ; quod nota, fays Br^. and cites 2 if. 4. 1 2« 

^nd t2Mod.'iig. is trefpafs by a copyholder againft the lord. 

Suppofe this had been a feoffment to ufes at the common law^ 

'She adion of trefpafs muft have been brought by the feoffees. 

JHU. 15 Hf 7- A 2. pL 4* cefiuy que ufi cannot diftrain in his 

^wn name. GUb. Ten. 1 80. the ftatutc of ufes does not extend 

^o copyholds, fo the plaintiff* is to be conGdered as a feoffee to 

^ufes at common la^. 

Serjeant WTtitaier for the defendant* ' 

XTpon the trial of this caufe there was neither proof of title or 
poftflion in the plaintiff^ of the place in queftion, nor does the 
cafe ftate any iz6t of title or poiTeflion in the plaintiff'^ it only 

M 2. . ftatcs 
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dates tbat a paper writing, importing to be an adtniflion pf tKe 
2R0I. Al>f. plaintiflFin truft, ^r. was proved ; btot this docs not prove that 
553-S.pl.i. jjjg cftatc is copyhold ; it is only prcfumptivc evidence that it is 
copyhold ; the h& that the place in which, to'f. was copyhold 
ought to have been naced ; fo that neither of the fads that the 
plainti£F had title ox pojfejjion are dated, and therefore the plain- 
tiflT cannot have this action. And of that opinion was the courtj 
and fet afide the verdid, . but without cods. 

Anfoo verfus JeBerfon. C. B. 

Aoittmrney HtHIS was 3 plaint in replevin levied in the county court of 
Jg^|^» * ttorfolh; which was removed by the plaintiflF into the C.B. 
the cDtry to '^J^ * recordari faciat Uquelam^ rctUmabJe on the morrow of the 
hw Mdaa Purification ot the BlefTed Mary. The plaintiff fued out a ponk 
^jjj^^* to compel the defendant to enter his appearance; butinftead of 
itufoid.* appearing^ he (by attorney) cad an ejfoin^ which is entered with 
the clerk of the effb'tns in the following words, v/z. ** On the 
•* morrow of the Purification of the Bleflcd Mary^ Norfo/l^ 
•* ^n for Johfj Jeffetfon at the fuit of Anfon by Htitzell and 
** Lodge t"^ and .the defendant's attorney, ^x.Lodgey entered a 
rule, tliat unlefs the plaintiff fliould ndjourn the ijpnn^ a mn 
prof, would be figned. The plaintiff did not adjourn the ejftnn^ 
fo a non prof, was (igned. Upon (hewing caufc why the effoin 
and the non prof fhould not be fet aCde, it appeared upon affida- 
vit that Henxell and Lodge were agents or attomies for the de* 
fendant, and had entered, or cqft the effoin; and therefore it was 
infided that the defendant was in court by his attorney; and it 
would be abfurd to fay a man can effoiri when he really appears 
by attorney, or that ne has a legal e:Kcufe for not appearing 
when it is plain he has aded in the caufe by his attorney. It 
was alfo faid that no efpnn lies in perfonal aftions, Sjmands r. 
Mayoi' ofTotnefsf Sr. Geo. Cookis cafes ofpraBicCy 8. In the cafe 
of barclay v. Earle^ B. R. 2 Stra. 1 194. The defendant being 
fued by original, and arreded on a fpecial capias^ caft an effbin^ 
and for want of the plaintiff); adjourning it, figned a non ptof. 
The court declared there was no colour for the effoin ; and 
though the plaintiff had proceeded to judgment after he was non 
profed for not adjourning the effoin^ yet the Court would not fet 
afide the judgment^ notwithdanding it was alledged that the 
plaintiff was out of court, as the non prof had never been fet afide. 

Pratt ^ Lord Chief Judicc— I cannot fay that effoins may not be 
allowed in perfonal adions, becaufe Coke in 2 Infl. on tne Stat, 
of Marlhridge^ fo. 125, 126. 1 3 7. fays that effoins arc allowed in 
perfonal a£tions ; but this is a very obfolete praAice, and a great 
abufc of the law, as it is an unneceffary delay of juftice ; and if 
the praftice is to be revived, it will be neceflary to make a new 
Older of court. 

Bathurji 
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Saibyrft]. — By the ftatute of effhinr^ 21 Ed. 2* fici. 12. an An ■ttorney 
bin licth not where the party hath an attorney in his fuitj ^*/.J^'**"' 
Ji^nd by ^5. 4. ztajfoin lieth not where the party was fccn in jn^cluiThe 
court. An fffhin lies for an attorney though he is an officer of cannot. 
ft lie court ; but if he be feen in court he cannot tjfnn^ as was the 
s^fe of Mr. George Wheeler^ wlio was fecondary to prothonotary 
^obn Borrett efq. and an attorney, and attended th^ holding 
fthc rjfbin upon the eJfo'm'A:iy of the fame term, wherein he ef- 
£c>iaed. Lord Chief J tiflice'^li was faid, the pone W2S a fum- • 

xzions, and therefore the defendant might well ejiin; but it is 
riot fo, it is only a prefixing of the day for the defendants to 
appear at We/iminjler : here is an attorney appears to have en- 
^Kred the effstttj and therefore it is void, and mult be fet afidc, 
auid all proceedings thereon. 
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Freeman, on the Demife of Vernon alias Bund, 
verfus Weft. C. B. 

EJECTMENT of a toft and certain lands in Chariton in the a leale «>i 
pariOi of Cropthortu in the county of Worcefter^ tried at the *».v« to bt- 
}aft fummer aflizes before Mr. Bairon Smythe^ when a vcrdid wag fc^p^ie** 
found for the plaintiff, fubjefl to the opinion of the court upon 4attteeof» 
fids cafe, (viz.) It appeared in evidence that the dean and chap- ^ ^c^n 
tcr of Worcefter were feifed in right of their church of one of ^^^^^^ 
the manors of Charlton in the faid parifli of Crepthorne, and gUd, tt4 
being fo feifed, by indenture bearing, date the a6th day of No^ fluii not be 
pemUr 1750, between the dean and chapter of the one part, and ^^f^l 
)be plaintiff's leffor of the other part, the dean and chapter for hold to com- 
a Taluable confideratipn granted the faid manor of Charlton (of ^^^ '^ 
vhich the premifes in queftion arc part) to the plaintiff^s ieffor^ * 
,to hold to nim and his htin from'tbe day of the date thereof, for 
the lives of three perfons who are ftiU livifl|^j under tl^e yearly 

M 3 rents 
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rents therein refcrved ^ and in the leafe power it giren hj the 
dean and chapter to IVtUiam Bund, as their attomeyi to take 
poiTeilion of the premifes, and to deliver feifin thereof to the 
' plaintiff's leffor, according to the tenor, cfkSty and triiie mcan-i 
. ing of the faid leafe ; in purfuance of which power, feifin was 
delivered of the premifes by the faid William Bund to the plain* 
tiff's leflbr on the 28th day of May 1751. 

It was obje£led on behalf of the defendant, that this is a leafe 
of a freehold \ and being made to commence infuturo^ is there* 
fore void. 

The queftion for the opinion of the court is, Whether this 
leafe, as it is made to commence from the day of the d^te 
thereof, and feiCn being afterwards delivered on the 28th day 
of May following, is good or not ? 

This cafe was twice argued at the bar, in Eajifr term lad by 
Serjeant Nares for the defendant, and Serjeant Hewitt for the 

Slaintiff;; and in this prefent term, by Serjeant Afpinal for the 
efendant, and Serjeant BurUnd for the plaintiff. After time 
taken to confider, the Lord Chief Juftice delivered the opinion 
of the whole court, and gave judgment for the plaintiff. 

Lord Chief Juftice Pratt —Wc muft not overthrow eftablHhed 
principles of law. That a freehold cannot be conveyed to pafs 
infuturoj is a certain principle, and was grounded on the feudal 
law ; for if z freehold could pafs to commence in futuro^ there 
would be an abeyance zndi want of a tenant again ft whom to bring 
a pracipe^ and the law will not fuffer the land to be in abeyance a • 
fingie dav, if polBble toj)revcnt it, for if it might be without a 
tenant of the freehold for one day, why not for a year, or 50 
y^rs; indeed, at this day, there is not fuch abfolute neceffity 
that there (hould be an ad^ual tenant of the freehold, as for* 
merly when real anions were the only wav of trying titles to 
land, and which real writs can only be brought againft the 
tenant of the freehold^ becaiife at this time, and for 200 years 
pnft, the fiditious aAion of ejeBment againft the tenant in pof- 
icflion is, and has been the univerfal pra£iice of trying titles to 
laoda and tenements ; and therefore if ever there was a cafe 
where the ajlutla of judges (to overlook niceties in the law, an(l 
to get over difficulties of firft principles which ftood in their 
wav) was commendable, this is that cafe. The old principle 
-pf law, that a freehold cannot pafs to commence in futuro^ has 
no good rca(bn or ground to ftand upon at this day ; but with- 
Mt filfing anv thing againft that old law, we may in this parti- 
Colsr esfei with die authority of o^r forefatbersj determine this 
' ^^goodlcafe^ 

The 







|ljbe. 



TuiKiTY Teum, 3 C^^- HL 1763. §€7 

"Tke obje£Uon to it is not much to be favoured ; it is to over- 
K^m a deed made upon good confideration ; it would make void 
^^reat number of church leafcS) which are penned in the fame 
^^7, and occafion much inconvenience ; ut res magh valeat quam 
^^^^at is a good ground for us to (land upon ; and therefore we 
'^ of opinion with the cafe in Moor 637. 759. <hat A^frtibold 
' Oiatned in the dean and chaptfr after the date and making of the 
^fe» and until ^^/i was delivered by the attorney to the plain** 
S^'s leflbr^ according to the tenor, cffeft, and true meaning of 
^^ faid leafc, and then^ and not before^ t\it freehold pafTed out of.^^ ^ * ^ 
^« dion and chapter to the pbintiff's l«ffor. The livery tf feijin^'^^y^ 

rte only powerful operative tranfadlion ; for if, in this cafe,^^t^^*" ^^"^^^ 
^>thing had been faid of livery, either i«, ^r dehors the deed,A*'^^^*f*'^ 
^thing would have paiTed by the leafe till the day of judgment •<^^^;^yttf^^4r*. 
•ourts have determined, that if livery be made by the Icflbr him- ^ 

^If, after the date in the deed, it (hall controul the exprefs day 
O the deed, and mate fuch a leafe as this, {habendum a die datts^) f^^^xSy A^ 
Eood ; What difference therefore can there be between this, and ^.^dK-^m^ 
s^lien it is done by the leibr's attorney, according to the tenor9 ^ 

^fifed, and true meaning of the leafe, fix months after the date, 
ts is ftated ? No di(Fcrence at all. Vide Palm. 30. Dean and 
'Chapter of Worc^er^% cafe there cited, was a leafe for life tQ 
:oinmence a die dattts^ and a letter of attorney to make livery 
be neict day, which was made accordingly, and adjudged a 
pod leafe. By the warrant of attorney to deliver feifin in thj^ 
xefent cafe, the intention of the parties was, that the deed 
boold be fubftantiated by the livery, and in the mean time tiie 
reehold was in the grantor ; fo that without faying any thing 
gainft the old law, that a freehold cannot pafs to commence in 
uturo, we give judgment for the plaintiff, and order ihcpoftea 
o be delivered to him. 

Cafes cited by Serjeant Nares upon the firft argument, i Ld. 
Raym. 84. 3 Lev. 438. Salk. 413. x -Ka/. Rep. 229. Hob. 
)I4. 2 Buif. 304, 5. &c. 2 Rep. SS* 

Cafes cited by Serjeant Hewitt. Co. Utt. 52. h. 48. b. as to 
Eeoffinent and feifin. Moor 636. Rol. Rep. 402. By Judge 
Batlmji. Palm. 30. Cro. Jac. 153. 

Cafes cited by Serjeant Burland: Perk. fee. 187. i Rol. Abr. 
828. in point. Cro. Jac. 153. 563. Hsi. ^l/^. margin. 3 Rep. 
55* By Serjeant ^/no/, 30 £(/. 3* 31.9 &c« 

N. B. The court laid they would piicfume that the power given 
to the attorney was to make livery at any day fubfequent to the. 
kafe ; which they (aid was the true mcamng of the deed. 

M4 ' N.B. 
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' N.B. Mr. Juftice Wtlmot^ at a trial of an ejr Ament form er ! y 
Upon this fame Icafc, was of opinion^ that^wir the date, zti6 frw.mj 
the day of the date^ was the very fame, and both included the* day-. 
Vide JLd. Raym. Kelb and May, contra Ld. Coke. 

' N. B, Mr. Baron Smytbe at the trial was of the fame opinia»«i 
wiih the Common Pleasj and tlia^ the Icafe was good for tft^e 
fame reafons nearly. 

French qui tam, &c. verfas Adams. C. B. 

A man may ^HIS was an a£Hon of debt upon the^<f/. 5 Elix, atp. 4./ j » - 
"*'"tiJdet againft the defendant for excrcifing the trade of n carpent^^^^^-B 

mTc has contrary to the ftatute, he not having ferved an apprenriceOs* i p 
woikedator to that trade } iflue was joined upon nil debet, and tried befc^X*^ 



fefw y^ 'l^oxA Chief Juftice Pratt at Wcftminjier. It appeared in cvidcr^-^< 
**^ at the trial, that the defendant had worked or ferved as a ierv^ «^t 



for fcven years in the trade of a glnzierf and for fome time aft^^ *"- 
wards exercifed that trade as a mafter; that afterwards he ez^=^' 
*cifed the trade of a carpefiter for the fpace of nine years, avd ^^ 
was proved that he, well unddrftood that trade. 

It was objcfted by Serjeant Nates for the plaintiflFat tfic tri^^'» 
that the defendant being originally firft bred up to the trade of ^ 
^/(fizrVr, he could not now follow two trades, both carfenter er^^-^^ 
g/azier; and whether he could or not, was the qaeftion rcfcrv^^ 
for the confideration of the court. 

Cttr//7— All the judges of England ^t a meeting lately refolve^.^ 
That if any man as a mader had exercifed and followed any trad^^ 
as a mailer without interruption or impediment for the term c0^ 
feven years, he was not liable to be fued or profecuted upon tltc^ 
ftatute of the $th of Eiiz. Alfo if a man hath followed two or 
more dificrent trades for the term of feven years, or naorei he 
ihall not be liable to be fucd or profecuted upon this ftatute. 
There is no law againft one man's following feveral* trades at 
this day ; there was an ancient ftatute made the 37 £d» 3. cap.& , 
that artificers or handicraftfmen (houki ufe but one myfteryi 
»nd that none fliould ufe any myftery.but that which he had 
before thst time chofen and ufed \ but this rcftraint of trade and 
traffic was immediately found prejudicial to the commonwealth, 
and therefore, at the next parliament, it was enafled, that aU 
people (hould be ns free as they were at any time before the faid 
ordinance. 1 1 Rep. 54. a. And Coie fays, it is to be obferved, 
that a£ls of parliament that are made againft the freedom of 
trade, nrerchandizing, handicrafts, and myfteriea, heve^ live 
lpQg« 4 ^^' 3^* Without the leaft doubt in the court, a man 

may 
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Jlow twenty trades if he has worked at or followed etch 
even years ; Mr. Harrifon of Rcd^Lyon^Square fer? ed an 
tice(hip to the trade of a carpenter ^ but for twenty- (ix 
le has been a watch-maker, and though he never fervcd as 
rentice to the trade of a watch-maker, is the bed maker 
e-pieces inthc world, and the parliament has given him 
tQwatds finding out the longitude by the help of his 
s or time-meafurcrs ; and Avail this man be hindered from 
; watches, and exercifing the trade of a carpenter alfo if 
ifes ? Per totam curiam — There muft be judgment for the 
ant, and the pq/lea muft be delivered to him. Serjeant 
For the plaintiff, Serjeants Burlan4 and Glynn for the de* 



Efq. verfus Turton & aj., Afligne'es of Spar- 
row, a Bankrupt. . C. B. 

IVER for a certain quantity of coals ; upon Not guilty, 
ere was a verdift for the plainciflF, fubjeft to the opinion 
court, upon the following cafe made at the aflizes : 

'., in conGderatton of 1600/., grants, bargains, and fells One who 
rowj his executors, adminiftrators, and affigns, a certain ^V* • ^'**^" 
f coals, referving a rent and a certain quantity of coals to "'"n/Jj]^'* 
rered to the faid J. S. every ycatt with power of re-entry the coals, i«, 
of non-payment : there is no limitation of tinie or term^ not a trader 
8 a fale and purchafe of the whole mine fo lonpf as any ^j't^i"of* 
re to be gotten therein ; Sparrow worked the mine and baakrupL 
: coals, and then committed an ad of bankruptcy ; after- 

13 0^. 1 761, he afligned all the coals he had got to ]the 
F; the defendants, as aflignees of Sparrow^ under a com- 

of bankruptcy claimed and took away the coals, and 
cr the buying the coal-mine, working it, and felling the 
can make him liable to be a bankrupt within anyxf the 

I concerning bankrupts ? was the queftion. 

rant Davy for the defendants — Sparrow is a buyer, and 
armer : 1 admit the buyer of an eftate is not a trader, but 
jtt of part of the profits of an eftate, if he fells the fame 
md endeavours to get his living thereby, is a trader ; as 
: a, man upon the exchange buys the produce of a planta-r 

II the canes which (hall grow upon it next year, and fells- 
le I or a timber-merchant buys wood growing, and fells 
r the like as to hops, com, ^^c. 

Chief 
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Chief Jufticc— When he buys the timber, the corn, Ht. 
(landing, what does he buy, fomething real or perfonal ? 

Dtfv^— When one buys as much coal as be can get in a oo^ 
tain field, it is a perfonal thing in the buyer. . 

G^^z/J J.-«-Would fiot an ejedment lie for this ? 

Chief Juftice— 'Moft certain, an ejeflment would lie* 

Davy^Sparrow did not buy the mine, only the profits af it. 

Chief Juftice-»»It is a cbattel interejl in the land, and woal^ 
go to executors. 

Dinty'^Decemher 19, 1707, Lord Ctf«5^ determined Alt ^ 
buyer of coals in the mine is not a trader within the (latutes 0^ 
bankrupt, but if he fells them together with others that he bougbCSS 
at market, then he becomes a trader within the iUtutes of baok^ 
nipt, 

July 1757, Newfon and Newton. A buyer or farmer of aliunr^ 
works cannot be a bankrupt j held per Lord Mansfield. 

Chief Juftice<^How many witnefles are requifite to a wiQ of^ 
this intereft in the . coal-mine ? Three, certainly s it being an 
intcreft in land. Before the ftatute. of GeQ. i. e. 24. it was i- 
daubt whether a farmer could be a bankrupt ; now by that fta* 
tute it is clear that he cannot. I think we can have no doubt in 
« .this cafe ; and that we have no occafion to hear my brother JNSvw 

on the other fide, unlefs it is defired to be argued a fecoad timei 
I never was fo clear in any cafe in all my life, as that ^anem 
' was not a trader liable to bankruptcy. 

This intereft in the coal-mine is a chattel, it is quite an oncer^ 
tain interefl;, becaufe nobody can tell how long coals can be got-i 
it is like an eftate by elegit^ or Jiatute-Jlapte^ which lafts as long as 
the debt is not wholly fatisfied ; Yo this intereft will laibas long as 

Uncertain ^^^^ ^^ ^"T ^^^^^ ^^ ^ ^^^* ^ ^"^ ^^ ^ temponuy intereft ia 

tatereftii go the land, yet fttU it is a chattel intereft, and will go to'executoni 

toexecutori. for it IS a certain rule, that uncertain interefts always go to 

cutors, they can go no other way, if undifpofed of by wiiL 

GomJd J. having fome little doobt, tlie plaintiff's cowaSA 

ordered to go on. 

Seijeant 
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Serjeant Nares for the plamtiiT. 

ifti This is a bargain and fale of all the mine, defcribed to 
be ftakedj and marked out with boundaries, with a claufe of 
le-cntry in the Teller, in cafe of non-payment, ^c. Mines are 
things of inheritance, and cannot poiEbly be deemed mer- 
chandize, fo that a trader or dealer in mines can never be deemed 
liable to bankruptcy. % Wms. 2 |0, i, 2. EjeBment lies of 
mwitj^ 2 S/m. 1 142. a fine may be levied of mines, ///. De con* 
nmuwn in the R^gifl^ 165. b. Shep. Touch/lone^ io. Browfft 
Fines f 15, 

Chief Jufticc — A fine may be levied of watcrrworks, and a 
recovery may be fiifTered of every tlitng whereof a fin^ may be^ 

Harti — adlv. He who is liable to be a bankrupt, muft be 
'* a perfon uUng the trade of merchandize by way of bargaining, 
** exchange, bartering, chevifance in grofs or by retail, or feek** 
^ ing his living by buying and felling." Scejlai. 13 E/iz. c. 7, 
I yac. 1. c. 15. 21 Jac. 1. c. 19. It furely is not merchandize 
to buy- a coal-mine, no more than it is to buy any other eftate, ox 
chattel intereft in land whatever. 

lord Chief Jullice — ^The Sngle queftion is, Whether Sparrrto 
can. be deemed to be a trader within the true meaning of any of 
dke ftatutes made concerning bankrupts ? I am very clearly of 
opinioB he cannot. The ftatute of 21 Jac. 1. cap. 19. is the 
nAing ftatute whereby this matter muft be determimrd : the per- 
^ who (ball be deemed a bankrupt is thus defcribed, viz, 
1/^9 He muft be a perfon ufmg trade of merchandize, i^c. Or, 
2<&^j One fceking his living, by buying and felling. By buying 
u^cl felling what? Surely, not by buying an intereft in land, and 
(cUing the profits thereof. This can never come within the idea 
of ufing the trade of merchandize, or getting a living by buying 
and feUing in the fenfe of the legidature From the idea we 
^^▼c of merchandize, the line may be drawn between the land- 
owner and the merchant ; one would wonder there could ever 
have been any doubt about a farmer ; for if every buyer and 
idler was liable to be a bankrupt, many of the firft perfons in 
^ kingdom might be liable to be fo. Whatever the owner of 
1*^h1 in fee may do, furely he who rents it may do the fame : if 
^ former nuy be a buyer a^nd feller, and not be liable to be a 
bankrupt, Why may not the farmer be fo alfo ? His tilling the 
«»d, hufbandry, and ftock on his farm, are known to every 
ply ; yet he feeks his living by buying and felling. So an f»/i« 
f*^, a viffualler, and an ale^oufe^keeper^ get their living by buy- 
'^and felling \ but their way of buying and felling is not within 
tbe meaning of any of the ftatutes of bankrupt. The buying and[ 

felling 
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felling which is \i ithin thofe (^atutes is to be confined to pcrfons 
vrho live by a credit gained on an uncertain capital (lock. 

The cafe at bar is this: One buys, another fells fo many feet 
ofco;ils, to the buyer, his executors and adminidrators, for a 
grofs fum \ the buyer works the mine and fells the coals ; and 
now it is faid he ufes merchandize, becaufe he is a coal-mafter.; 
but I think there is no difference between a leafe for years and 
this cafe of the coal-mine; Sparrow clearly had a chattel iiw 
tereft in the land, like an elegit ^ as was faid. Though a mine be 
an inheritance, yet it may be fevered from the inheritance by 
' the grant now made ; but it is certainly an intered in the land ; 
if it is not fo, how is it to be confidcrcd or received ? There is 
no doubt but an ejectment will lie of it, that a fine may be levied 
of it, and that a will, of it requires three witnefles; things an* 
nexed to the land while (landing and inherent in it, as trees» 
lead, coals, ffi^c. while they are fo, are real cftate and inherit- 
able, but as foon as fevered they are perfonal edate ; while & 
^aUmme is undug it is part of the inheritance; a gravd^piC 
granted would be a chattel intered in the land until it was 
"worked out, and if the grantee were interrupted in working it^ 
he could have nothing but trefpafs. If Sparrow was neither the 
farmer, nor owner of this coal- minei Who was he ? He muft be 
one or the other-; and neither the owner or farmer of an in-* 
tered in land by buying and felling the fame, or profits thereof^ 
are liable to bankruptcy. The cafe of the olum^ivorhs is muclm 
lironger than this. The cafe of a hrichmaker is very different ^ 
' tlie earth is manufactured and turned into quite another thing ^ 

but coals carried to market are the fame as they were found in 
the earth. Upon tjie whole, it is impodible to make this man s& 
trader within the meaning of the ftatutes concerning bankrupts. 

C//XV— I am of the fame opinion. If the owner of a colliery 
fells coals, he cannot be a bankrupt ; per Lord Sotnmers^ 

Buthurjl^l am of the fame opinion. 

(istild—^l am of the fame opinion as at prefcnt advifed, bix*^ 
am not againd having th^ matter argued afecond time, if th^ 
parties defirc it. 

But it never was argued again that I have heard of; fo th^ 
the plaintiff mud have entered his judgment upon the vcr :3 
didl, which was for him. 
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Hawkins, Efq. verfus Wallis, Efq, C. B. 

♦T^RESPASS for nailing trees up againft the plaintiff's wall ; Trefpafa. 
*- Not guilty pleaded ; vcrdift for the plaintiff, fubjcd to the ^^^/^ 
opinion of the court upon this (hort cafe. eafement 

mud plead 

The faas of the trial were, that the plaintiff was poffeffed of a '^ ^P*^""?- . 
certain greenhoufe, the back wall whereof adjoined to the de^^ 
fendanfs clofe, and that the defendant nailed the trees growing 
ifi Lis clofe to the wall of the plaintiff's greenhoufe, which was . 
the abfolttte property of the plaintiff, and that the defendant bad 
vfed fo to nail his trees to the fame wail for 30 years lad pad, 
without interruption % it was infilled that this long ufage was a 
poflcflion of the back part of the wall in the defendant, though 
the property of the wall was in the plaintiff. But per curiam'^ 
It Was refolved that this was no poffeilion in the defendant, but 
^eafement only, and cannot be -given in evidence upon the ge- 
9erid iffue ; for whoever claims an eafetmnt mud plead it fpe« 
^Mf ; and judgment was given for the plaintiff. Gould J.«^ 
Soppofe the wall falls down, it being the plaintiff's property atid 
fence next to defendant's clofe, the plaintiff mud rebuild it, or 
^ defendant might have an action againd hioi. 

Anonymous. C. B. 

J^KBT on a bond with condition to pay a certain fum of m6ney iMton s 

m or brflnre Juch a daj ; the defendant craves oyer of the *>on<* «« v^f 

'•^•nd, and fcts-forth the condition, and pleads payment of the ^^^^^^ 

'money before the day, to wit, that he paid it on fuch a day % d>y, pay. 

^€ plaintiff demurs, and defendant joins in demurrer. ment before. 

^ ' -* ^ tbcday,(a- 

Sttrland for xht plaintiff obje£ted, that the defendant ought day, b good. 
'^t to have put in iffue the particular day whereon he paid the 
'^H>ney, but ought to have pleaded that he paid the money on or 
^fore the day. But per curiam-^Thc defendant has pleaded 
^^^t he paid the money kefore the day, according to the condition,. Cro. Jae. 
^hich is in the disjunAive, to pay on or before the day ; and the 434- " 
^murrer admits the plea to be true, and confeffcs the money 
^^as paid before the day, fo the defendant mud have judgment ; 
^^t the plaintiff moved for leave to withdraw his demurver, and ' 
^ ^lyi upon payment of cods i whi«h was granted. 
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Wolferftan wr/us The Bifliop of Lincoln and 
Whitehead, Glerk. C. B. 

Quare im- ^UARE impedh to permit the plain tiflF to prefent to the north 
P«»»t- «X^ mediety of the church of Gnat Shapy in thc^ countjr of 

Leicejler \ the plaintiff's title fet forth in the declaration is, tint 
Elizabeth Vincent^ widow, wad feifed in feo of the adrowfon of 
the north mediety of the faid church in grofs, and beiftg fe 
Tbe lecord feifed, prcfented U^Uiam Vincent her clerk to the fiime^ it kciog 
5i\SnM^ vacant, who was thereupon admitted, inftituted, and indoAed 
tJm 10 th^ thereto ; and the faid Elizabeth being fo feifed, and the faid nofth 
fecood year medictv being full of the faid William Vincent^ fhe (IVizabedf) on 
f^ ^n**" ^ ^™ **^y of -Miiy, in the year of our Lord J7aa, died ioftd 
^^ ^^' of fuch her eftate in the advowfon, upon whofe death the fame 
defcended to the faid William Vincent her fon and heir, whereby 
the faid William vr2s feifed thereof in grofs in fee; and he^beinif 
fo feifed, and being fo incumbent of the faid north medie^i 
afterwards, on the ift day of OBober 1740, made his will m 
writing, and thereby devifed the faid advowfon nnto Elixakik 
Vincent and Hannah Vincent, fpinflers, his daughters, and their 
heirs, equally to be divided between them ; and afterwards, on 
the id day of March 1740, died feifed of filch his eftate in the 
faid advowfon, and incumbent of the north mediety of the faid 
church, upon whofe death tlie faid Elizabeth and Hannah Vhn 
centf fpinflers, by virtue of the faid devifcj became and were 
feifed of the faid advowfon in grofs in fee ; and the faid north 
inediety of the faid church became vacant by the death of the 
faid William f and the faid Elizabeth and Hannah Vincent ^ fpin* 
fters, being fo feifed, and the faid north mediety of the faid 
church being vacant by the death of the faid William^ it belonged 
to the faid Elizabeth and Hannah Vincent, fpinfters, tO prefent » 
fit perfon to the faid north mediety of the faid church fo vacant, 
and one Hannah Vincent, widow, ufurping upon the faid Eliza^ 
bcth and Hannah Vincent, fpinflers, prefented to the faid north 
mediety of the faid church fo vacant Silve/fer Vincent her deiky 
who upon the prefentation of the faid Hannah Vincent, widow, 
was admitted, inftituted, and indudled thereunto ; aiid the fiid 
Elizabeth and Hannah Vincent, fpinflers, bcihg fo feifed of tlMT 
faid advowfon, to wit, the faid Elizabeth of one undivided moiety 
thereof, and the faid Hannah Vincent, fpinftcr, of the other un- 
diviilcd moiety thereof, Oic the faid Elizabeth Vincent, fjunfter, 
afterwards, to wit, on the 22d day of January 17571 at Gteaf 
Sheepy, by an indenture then and there m-idc bctwten Thomas 
Grejley, Gent, of the firfl part, the faid Elizabeth Vincent, fpin^ 
fter, of the fecond part, Sir Nigell Ore/ley bart, and Francis 
Vincent efq. of the third part, and Silve/ler Vincent, clerk, of 
the fourth part, (the fecond part of which indenture fealed with 

1 r fUt^ 
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Ac fial of the {diAJEHzabeth Vincent^ fpinflier, the faid ptaidtiflF now 
brings into courty) in confideration of a roarriage then intended 
between the fame Elizabeth and the faid Thomas Grefiej^ (he did 
gnat to the faid Sir Nigell and Francis her undivided moiety of 
the laid advowfon of the north mediety of the faid church ; to 
boM to them and their heirs, to the ufe of the faid Elixabetb in 
fecy until the faid intended mariiagci and from and after the 
iaid marriage, to the yfe of the faid Elixabeth for her life, and 
from and after the' determination of that eftate, to the ufe of 
the faid Sir Nigell and Francis and their heirs during the life of 
the faid Eliz^th^ and from and after the-deceafe of the faid 
Etixabfth to the ufe of the faid Silvefter Vtncettt^ his executors, 
&r. for the term of 200 years ; and from and after the deter- 
mination of the faid term to the ufe of the faid Thomas- Grejley 
for Iiis life, an^ from and after the deceafe of the furvivor of 
the {aid Elizabeth and Thomas Grejley to the ufe of the faid Sir 
Mi^r/f and Francis and their heirs for ever ; which faid marriage 
aftenvards on the firft day of March^ in the year laft mentioned, 
•t Great Sbeepy was had, whereby and by virtue of the faid deed, 
•nd bv force of the (latute for transferring ufes into pofleflion, 
the faid Thomas Ore/ley and Elizabeth his wife became and were 
feifed of (he faid moiety of the faid advowfon in right of the 
iaid Elizabeth as of freehold, for the term of her life, the re* 
naiiider belonging to the faid Sir Nigell and Francis and their 
heirs during the life of the faid Elizabeth^ the further remainder 
thereof belonging to the faid SHvefier Vincent^ hi^ executors, ts^c^ 
for the term aforefaid, the further remainder thereof belonging 
to the did Thomas for his life, and the ultimate remainder 
thereof belonging to the faid Sir Nigell and Francis and their 
I^tri \ and the laid Thomas and Elizabeth being fo feifed of the 
^h1 ntidivided moiety, the remainder thereof belonging as afore- 
^Ul, and the faid Hannah Vincent^ fpinfter, being fo feifed of 
tl^ (aid other moiety, the faid north mediety of faid church be- 
gone vacant by the death of the iirft above-mentioned Silvefter 
^n^ent^ whereupon the laft-mentioned Elizabeth^ 2nd Hafinab 
^^^^uentf fpinfter, prefented the faid Thomas Grejley their clerk, 
yho upon the fame prefentation was admitted, inftituted, and 
^diiQed into the faid north mediety ; and the (add plaintiff fur-* 
^i^^r(ay8, that the- faid Thomas Grejley^ and Elizabeth his wife 
I^Dg u> (etfed of one moiety, the remainder belonging as afore-* 
^id } and the faid Hannah Vincent ^ fpinfter, being fo feifed of 
d^ other moiety, afterwards on the 9th day of November 1 759, 
*( GrmtSheepyf by indenture between Thomas Grejley and Eliza* 
^*ti his wife of the firft part, the faid Sir M^^// and Francis of the 
f^^od part, the faid Hannah Vincent^ fpinfter, of the third part, 
^ £ud Hannah Fincenty widow, of the fourth part, and the faid 
•fiAtfon/ (tbe pUintiff ) of the fifth part, (which indenture the 
Phimifflmngs into court,) the izxi Thomas 2nd Elizabeth^ Sir 
^figell and Francis^ did grant the faid moiety whereof the faid 
liwMf aod Elizabeth were fo feifed as aforefaid, and the faid 

remainder 
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remainder thereof To limited to the faid Sir Nigtll and JFrmiar 
and the faid Tbotruis^ to the hid Edtoard (the plaintiflT) \ tohaie 
Grant to the and to hold the fai4 lafl-mentioned moiety to the faid Biwgd 
piainuff in ^^^ )^^^ htixz ; and the faid Hannah Fiwent^ fpinfter, by die 
fame indenture, did grant to the faid Edward the faid Mhcr 
moiety of the faid advowfon » to hare and to hold the fame to 
faid Edward and his heirs ; by virtue of which faid indenture 
he became and is now feifed of .thd faid advowfon in grdfs, ai 
of fee and right. And the faid Edward fvirxhcr fay$, that by a 
ftatute made in the 21 ft year of Henry the 8thy it was enaAcdi 
(among other things,) that if any perfon or perfgns having one 
benefice with the cure of fouls of the yearly value of 8 A oxJbfm 
ihould take any other with cure of fouls, and be inftttuted ami 
induflcd in poflei&on of the fame, that then ihim^diately after 
fuch pofTeflion had thereof the fir ft benefice (hould be adindged 
to be void ; and that it (hould be lawful to every patron, hmag 
the advowfon thereof, to prefent another, and the prefentee to 
have the benefit of the fame in fuch mannet as though the in^ 
cumbent had died or refigned ; any licence^ union, or otker 
difpenfation to the contrary thereof olbtained notwithftandiflgi 
as by the faid zCt (among other things) more fully appearts 
and the faid Edward fays, that the f/td benefice, at the time of 
making the faid ad, and at the time the faid Thomas GreJUj was 
admitted, Inftituted, and indu£bed thereto, was and Aill is t 
benefice witli cure of fouls of the yearly value of 8 A, and the 
faid Thomas Grejley being fo admitted, inftituted, and indoded 
into the faid north mediety of the faid church, and the faid Ei* 
Ward being fo feifed of the (aid advowfon, afterwards, on the 
22d day of December 1759, the faid Thomas Gre/ley zcccpicd and 
took another benefice, with cure of fouls of the year/y value of 
8/., to wit, the redofy of the parifh church of Seale in tbefiici 
county of Leicejler^ and afterwards, to wit, on the aad day of 
December laft mentioned, the faid Thomas Ore/ley was admitteiy 
inftituted, and indudled into the. faid church of Sea/e^ whereby 
and by force of the faid ftatute the north mediety of the faid 
church of Great Sheepy became void, and the faid Edward "tna 
feifed of the advowfon of the faid north mediety of the faid 
church of Great Sheepy as aforefaid, at the time the fame fo be- 
came void, and ftill is fo feifed thereof i and by reafon of the 
premifes, and by force of the faid ftatute, it now belongs to die 
faid Edward to prefent a fit perfon to the faid north mediety of 
the faid church of Great Sheepy, and the faid Btfinrp and Tbit^ 
Whitehead unjuftly difturb the faid Edward therein, to the <ia* 
mage of the faid Edward of 30oAj and therefore he brings dus 
fuit, Uc. 



The bi(hop ^y his plea fays, that the north mediety of ^ 
lurch of Great Sheepy is in toe diocefe oiF Lincoln^ and that k 



Plet,th»t 

the biihop church of Great Sheepy is in 

rtSngboTij claims nothing therein^ or in the advowfon thereof, except ibe 
Mdijunr. admUIioDi inftitution, and induction of parfons thereioto^ v^ 

tfas 
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te ibAoival tif thctti ilKM^from, aiul all fiith other things teloAir* 
1% to^ And tig ordfmr)r dT thxt pUr«e; ond ttie '/•^&^ fdnhtr 
^' tint the 't^AnyfiS ought not to hi^t his a&ioti againft him, 
Neeanife h« fty« that tlve faid Bihai^A Vin^M^ widow^ w« 
iHfed^ ^r. {jixiid admits thb title as fet forth in the dedaration, 
bwn tiH the prefentation of the fatd Thomas Grc/ky^) and (theiA 
le fays) that by the faid ad of parliament it is ena£ledj (as in 
he fifid dedataAe)^ rarcntioncd,) and that the {&id benefice of 
tH^f Sbeetf^ At thb time of the making of the (aid atl> md at 
he tlw^ oY the admiifion, in(litdtioni|^lind bidaaton of the fiiid 
nhntejr Grejtrf^ and frbfti thence waS md ftiil is a benefice with 
vtei^f fo^iik'oftheTejfiyvalueof ^/. ks the pliintiiF hks above . 
Hedged'; *but the faid ^^&^ <Virther fays, that the f4id7%0i»Ar •Scctibc 
S^fef fcdng fo idnnitrcd^ inftitatcd^ iitid induftcd into the faid ^t^^ 
«Wi mediety of the chlirch of Great Sh^pff and bcirtg iffcum- ctfc. 
tent thereof, he the faid Thomas Grejlt^^ oA ttie 31ft day of 
SAiKr 17549, accepted and took the taid )re£lor]i 6f tUe paridi 
(torch of SeaJr^ aftd Was then and there admitted and ihfikuted 
im> the fnme rt&oxy^ as by the plainniF is aitedged, Which faid BHhop.. 
^e*bry of Seaiethcn was, aiid ii^ A benefice with cilfe bf fouls ^J^j^ 
fthl yearly value of 8/., whereby and by force of the ftatute ^^i J|!f 
(brrflid the north iKiedietvof the church of Gnat Shekpj be- ftitn;ion.t0 
iHie Vitam ; and the VtflHfp farther fays, that the fatd nohh }?i^ j'^^ 
Aedieiy of the church ci Great Sheepj was, remained, and con- caa"n*uM 
ftiltd (o vacant from the tirrte that the Taid Thmas Grr/kya^ void fi» 
ffniofitto^h the faid reAoVy of the church of SeaU^ itad waft ."J^Ui't"* 
thutted and infikiiteJ into the fame as aforefaid^ for the fpaceof 7i^e U'coli 
5 whole months then next following, whereby the right of »*»«! by 
»llatin| to the ftiid north mediety of the diurch of G^etit Sheepy **'*• 
Solved to the faid ^ij/bi/p as ordinary of that place, hf reafon ct 
M5 lapfc of time aforcfaid 5 wherefotie the faid bi(hop» after the 
Ltd fix months from the time that the faid Thomas Grejlej ac- 
^ted and took tlvc faid reddry of Sedh^ and was aAmitid and 
V^kuted into the Iknfie, were lapfed> collated the iaid noith 
>«Ui^y of the church of Great Sheepy on the (kid Thmas tFUttf* 
^ bis derkv and caufed the faid Th&mas Wbitehiai t6 be inftii^ 
^ed and inlaaed into i4ie fathe, by teafon wk^eof the faid 
"iMbi/ Whitehead fiom thence hitherto hath been, and ft\ll i% 
^(A of the fvid north metHety of the diurch of Grior Zbftpy 
^rfoiled iH ^he ft me \ and thil the faid iijhop is readv to 
Mi^ \ wherefore be prays judgment if the iUd plaintiff, witfa^ 
hn alb;nlflg fame fpecial impediment in the power bf him the 
Od Ufiup^ ought to Kdtd hfs (atd ajQion ugainft him« D^ iVofr. 

Afla the laid Kmi^ mkke^ defence and ftys, that he ik parfon rncumbeot^s 

Spfonee of the ftid mediety, of the toHation of the faid pJ" ^^^ 
) and fttithar ftyii^ that the fame beeame vacant >>y the faid ^Ircli^the 
^G¥^\ aoeepting and taking tb^ leCtory of Sai// afore- churUioa 
idd^ M the jift day bf OfTtf^ i7$9i nd lb itmaiived vacant ^^ 
' T^attu !!• N until *^^* 
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until on the 2otIi day of June 1760, on which day^ at Greai 
Sheepjj the faid bi/bop as ordinary by lapfe of fix months collated 
the faid Thomas IVhiubead to the (aid mediety of GraU Sheefj 
then vacant ; and this he is ready to vcrifv i wherefore he prays 
judgment if the plaintiflF ought to have his fakl a£lion againft 
him. G- Niuns^ 

Repi'cation : The plaintiff replies to the bifliop's plea, that he ought not ttcr 
to ihe i)i- jjg ban-ed thereby from his aftion againft the ijfijapt becaufc pre — . 
op«P"- |g(j;i,g xh^i h^ ii^ plaintiff had not aiiy notice that Grefiej ha^ 
accepted the church of &a/r, and w-ts admitted and inftitute^ 
Thitihclate thereto before the faid aid day of Decemhtr 1759, for replic^^ 
Illw^w^Jn- ^^^" f*J8 tl^*^ Grejiej was induced in poflcffion of the faid recrs 
doacdtofe- tory ot Stale on the faid a2d day of December I759» and tut L^ 
rond li^ ^^^ and that within fix months after the faid aid day of I^« 
ly^ltjul ^«w^r 1759, viz, the 29th of March 1760, by writing und^ 
within fix his hand and feal dated the fame day lad mentioned, he did pr^e- 
l^lefe^ fent to the faid bj/bop one Thomas Hatl^ his the faid plaintifF', 
hfs^clerkco cl^^^^y ^^d requelled the btfijcp to «idmit and inftitute the fi^ij 
the Mftop, Hall to the faid north mediety of Great Sleepy fo vacant as afore> 
viho rtfufcd f^jjj^ whom the bijbop refufed to admit and inflitute thereto oa 
Imb. ' ^^ ^^'^ prefcnution of the phintiff, and hindered him in t&c 

faid prefentatton thereto ; but the biJbop afterwards, on the aoth 
of June 1 760, collated to the faid north meJiety (bting vacant) 
on the faid Thomas Whitehead^ as the faid bijbop hath in his plea 
above alledged ; and this the plaintiff is ready to verify *, aiul 
prays judgment and his damages by occafion of the faid bin- 
draiKe, and aifb a writ to the faid bilhop to be adjudged to bim 
Heplicaemn the faid plaintiff. The replication to the incumbent Wkiteheof^ 
cum^'s P^^* '^ exiiftly the fame as the replication to the biniop'i pica 
plea. (only changing the bidiop's n«ime for the incumbent's name). 

Theb-fliop'i The biJ^Kp rcjoins, and admits that Gvcjley was induEIed int^ 
fcjoiiider. ^^ church of ^eale the 22d of Decetnbcr 1759, and that the 
plaintiff within fix months from that day prefchted H4dl his 
clerk, as the plaintiff I>as alledged in his replication } but th^ 
bj/bcp further fays, that before the faid aid of December 1759* 
(^refey accepted the church of Seale^ viz, on the 31ft of Odtbff 
1759, ^"^ ^" ''^^^ fame day was admitud and infiituttd to tb^ 
faid church of Seale^ whereby and by the faid (latutc the iaid 
north mediety of Sheepf became void *, and the bifi}ep further faya» 
that the faid Hall did not within fix months from the time tbt^ 
GreJIey .was admitted and in/iituted to the church of Seale^ or a^ 
any time before the collation of the north mediety of Grt^ 
Sheepy on Whitehead^ txid his being injlituted and induBedirm^^ 
fame, prefent, or offer himfelf, or appear before the faid ^tf 
to be examined in order to his being admitted to the north ine^ 
, di<ty of Great Sbeepp but negleded fo to do, wherefore Ac 
■'. bi&Gp, after the faid ux months from the time - Gre/lef wa» ad« 

- ■ nutttd 
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nfeted and inftitutcd to the church of Stale were elapfed, collated 
irent Sbeepy on Whiubtady and caufed him to be inftitoted and 
ida£l^ed ifito the fame, as the bi(hop has above alledged ; wiib* 
ft tbis^ that the biihop before he collated the north mediety of 
'reat Sheepy on Whitehead did refufe to admit and inditute Hall 
» chtt faid north mediety of the church of Great Sbeepf upon the 
id prefentation of the faid plaintiff, as the faid plaintiff hadi 
icnre alledgf^d $ and this the bijbop is ready to verify ; wherefore 
t prays judgment if the faid plaintiff ought to have his faid ac* 
on 9gain(l bim^ ^c. 

The incumbent rejoins and fays, it is true the faid Thomas Tlielociim«i 
refiey was induced in poifeffion of the faid re£lory of Seale on ^t** 't- 
c 22d day of December 1759, and not before i but fays that the J**"'**'* 
edi«ty of the faid church, of Sbeefy became vacant by the faid 
refUy*% accepting the faid church of &eaU on the 31ft day of 
Rob§r X759« and fo remained void until on the 20th day of 
une 1 ':'6o, on which day the bijbop, collated ^beepj on this in-^ 
innbent by Upfe; and the f.itd incumbent further fays, that on 
e 3 tit day of O^ober 1759 the plaintiff had nothing in the 
Ivowfon of the church of Sheepyi and this he is ready to verify ; 
hercfofe he prays judgment, and that the plaintiff may DC 
irred from having his adlion againft him^ iffc. 

The plaititiff demurs to the bj/hop*^ rejoinder, and (hews for OfmoffVff 
fecial caufes : r. That it is a departure from his plea. 2« That 
: traverfes matter not alledged by the plaintiiSF. 3^ That it does 
lot traverfe the ifidtscii^u 4. Nor docs the blftip fay whether 
le did or did not collate to Sheepy before the end of fix months 
iter the in,!iiaion of Thomas Grejley to Seale. 5. That the re« 
cinder tends to put in iffue matter of law to the country. 

The plaintiff's demurrer to the incumbent's rejoinder is much 

the fame as to the bilhop's. 

The biflu)p and the incumbent feverally Join in demurrer. 

This cafe was argued three times at the bar : the firft time in 
Wfcry term 2 Geo. 3.5 tlie fecond time in Trinity term follow* . 
^^\ and the third argument for the plaintiff in Eafter xttta , 
iQeo, p ', and in Trinity term following for the defendant. 

A note taken of the firft argument for the plaintiff.. It ap« 
PCtrs upon the pleadings that Thomas Grejley being incumbent of 
^ church in queftion, on the 31ft of O^^i^ 1759} was infti** 
'Ved to a fecond benefice with the cure of fouls, of the yearly 
^oe of 8/., and that on the 22d of December^ and not tkefore, < 
k was inducted into the fame ; that the bijhop (fuppofing the 

N 2 . prefcqi 
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pininit Kving^ in queftioa tm be vwl upon Gre/lifs iMMtyom t^ 
thcfic9Mdj h^€. wdmSbod^ ^ui tbc 2olho( JiMtr 1760 eoHttcd tl« 
defendant Whkdmd to. the diiirch ef GtmI &HBy bf bpfe 
mthoot notice to the pbintiff. 

% Ro Abr. Theicfeie tbe queftioais^ Whether thf xhurch was voUnpom 
^^ pi. 6. t]|0 fijAbatfitff ria the fecond benefice^ or not before imkSkn to it, 
,66. ' ^' foas tbe biOiop oould coUate: without notice ; for if it was not- 
Vaiiih.i3t. void hthn^inJmSioar then the* bi/bof ha« collated two days too 

fooo 5 for by the Jlat. 21 /f. 8. r. 13. / 9. it is clear that. the. 

firlt benefice (hall not be void before induction to the fecond. 

jfgar.Y. Tifi ^fllnp^^'J^gnrionugb and Denm^ in quart unpdk. 
TW title to the.avold»noO| tbetyte. zi Hm. 8^ wa» pkradisd the 
taddng of a fecond benefioe* tndi-care, the iflaie was taken npoft 
the im&iAom: to. the feooad benefice, whereby ((ays the hook) it 
fesms to b&smowedthat^Afci^^ ^nAinfiihitMniak not make tha 
fir(b void, witfapat^i/idMtiii. Moor la. //. 45% 

A noteuof the fiiA.avpinient for the defendants:. This: quef- 

Witlon in tios. depends, updki. the j?Jtf. a 1 H. 8. which faysi that i£ 0M 

w ^^** biMring a benefice.with care of Zl.por amu accepts another with 

337- cure, 2nd he inftitiUid and inJti^id in poffMin of the fame, thea 

^^«945» and immediately after tuch poffeffion had tnereof, the firfl benc- 

^^ fice fliBll be:ad$ud|^ voi«i- '^he vford-pofiffion in this (latnte is 

vjsry material,, for a paHbn is an /{|^2|^wra immodiarely upon infii" 

(ulMi and before induBiont the point I put this cafe upon is, thst 

to the f9ccnd, indp£lioR is not neccifary to take the firft benefice 

void:;'burif it is, it is only that the patron may have notice. 

iMi*f«'443. ; but as to every body but the patron, it is \'oid Irp 

inftttution to the fecond benefice; and for this I rely upor 

Digby*s cafe, 4 Rep. 78. b. 79. a. ; 'and the patron may prcfen 

wuhoiitany^ fentenc^of deprivation* 

Dyer 183.1. The pdtron, upon the inftitution to the fecond benefice 
pi.aS. mighthaveprefeated), becaiife, Linlift, the church, thertupots 

was void ; and being a chofe in a^ion^ it could not pafs by th * 
0«eai3i. grant cif the. advowfon. afterwards made to the plaintifi'on th^ 
pthof AinviM^ 17JP91 which was nine davs after the inftitution 
to the fecond benefice,, as appears by tne declaration* Ct^ 
Eliz. 8>i*i. And fuppofo notice. necefiary to be given to the. pa- 
tron, yet it is not fo to the grantee, becaufe it is uncertain tc 
y^m It muft be given. • 

Plaintiff's counfel«^I agree that fiKb^ioii and notice aremueb 
the fame thing \ and if notice be neceflary, induAioamuftbeib 
too i the incunU>GOtxannot fue for tithes before induQion. 

Lord 
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ikirdC3iicf Jvfttcei^He can 4o everf thing eifc I waiit to 
BOW haW this matter was at commdfi bw, whether upba tb( 
incuotbent'a tadutig a ftopnd benefice the patron could ot cooU 
0Ot prefent before fentence of depriration. I have great diffi* 
iCiihie»5 and ftall be glad to hear another «rgiu»cm« 

The fecond argument for the plaincifff lit 6rft ibtnig out^ wta 
oaach to the fame tSt& as the firft argimem. 

The fccond argnment for the defimdanti by IScijisant WUjbAk 

It appears upon this record, that on the 31ft «f Otkhr iff 9 
^be late incnmbeat of this church Sn q^eftion w^ inftituted li 
sk iecond benefice. 

That on the 9rh of N§venJnr 1759 the paCron of this church 
At queftion granted the adtrowfon thereof €0 the pkintiff. 

Xliat on the 22d of Deamber 1759 the late incumbent thereof 
indued to ifie fecond benefice % and 



T^t on the 20th of June 1760 the biftop collated the 
^^^^^Bndant If^iitebead to the churdi in qoeftion, widiout no* 
tice to the late patron, or to the ptaindffj hss grantee of the 
^Avowfoo, 

. Two general qucftions are made : ift^ Whether the firft liv- 
?^S became fo abfoluteljr void upon inftitution to the fecond liv- 
^■^9 that the patxoo, or the plaintiff his grantee^ were bound to 
^^^^ko Notice, without notice given to them ? 

, ^4/, Whether the firft benefice was fo voidt. upon iaftitu^ 
^Pxi to the fecond, that by the grant of the advowfon in foe 
^^« days afterwards this turn couU be transferred to the 
Pl^Oatiff? 

^ If it appears upon this record that the plaintiff hath no title^ 
^^ cannot have judgment, be the title ^ the defendant evet fo 
*^fea^e. 

It if on d»e defendant's part to contend,, that as foon as die 
^ate mcnmfacnt was inftituted to t^ fecond, this firft living was 
^oidy infomuch that the patron could not afterwarda transfer the 
^t of pcefentation for this tttrn». by his grant of the advowfon 
in fee to the plaintiff; and that the bi(hop had a right to collate, 
after fix mp^t&sel^p&d frpoi the time of the inftitution, without 
^vipg notkt 10 any body. 

N 3 How 
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' * How die law ftood concemiog pluralities before tlie ftatnt^oi 
^t H.%. r. 13., and whether that ftatute hath made any an^ 
Jirhat alteration in the prefent cafe, may be firft confidered. 

• Anno One cannot well trace this matter farthei" back than the thin 

"^9 council of Lateran^i for, but a £cw years before that time 

•under Pope therp* was lie fuch thing as a lay patronage in this kingdom. 1 

Aietindcri. appears from the moft authentic ecdc&sftical writers, that fron 

the latter end of the (ixth century until about the Canquelt, al 

oblations^: tithes f , istr. of a whole diocefe were the Toluntar 

gifts of ChriftianSy brought into one public (lock, and divided b] 

order of the bifiiop into feveral portions for the fupport.of him 

fclf| his clergy^ the poor, and the reparation of churches. 

The parochial clergy in general lived with the biOiop in th< 
city, who fent them out occafionally to preach the goTpe 
throughout his diocefe, and every prieft received the oblations 
i^c. within his own circuit, and brought them into the publi 
ftoct 

In this manner were the clergy injiituted by the bifliop ; aia 
in whatfbever part of the diocefe a prieft was (by his order), h 
was (properly fpeaking) refident upon his cure \ for refidena 
then was rehtive to the whole diocefe, as it is now to a fin^ 
parilh. Sherlock the Bijbop of Ltpdotis Charge to his Clergy^ atj 
'759* touching pluralities and non-refidence, page 25. 

Although fome writers afcribe the divifion of parifbes to Arcr 
blthop Honorius about the year 636, from the authority of Ar^ 
bifliop Parker^ who fays. That Honorius provineiam fuam in pa^ 
Mas divifit: yet Mr. Selden fays, ** The paflfage mrans that 
'* divided \\\t pK^vincemxo Jiocefes ;^* and Bi (hop Si^riorl fee m& 
agree with him, in his charge to his London clergy I'j^f^^ Jo. '^ 
where he fays that the word pari/b in the old canons ufcd to S 
nify a diccefe^ as appears by injun^ions given to bifliops not 
invade the parljhes of each other. 

Us«t a;. The clergy. were then no other than collectors and ftcwaw 

fied.N(Ki4. of the tithes and oblations till about the loth or 11th ^entcBS 
/ and their rcfidence was in any part of the diocefe as the bi(H^ 
•Glinvilig. otsdcrcd. Kennetfs Paroch. Antiq. 78,^79. •they were inftituc^ 
«n«iti7^o ^^^ could not properly have any induBion qx/eijin of any cha^^ 
•drocauoo. >n the diocefc. 



"f Tbc Aift cctincU that raeotions tithe* U thst efLatera»f mnw Dimmi i II9, oi*^ 
Pope Ca/ixtus 3. and there they are only fpokeii of, at received by fpecial conlSKffieitf^ 
1'here was no caoon before that of the fourth cooncil of LMtir^m, amtc Dtmim 1^15. -^ 
•odo Pope Luuce/tt 3. that even fuppofed tithes due of commoa rigkic 
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This being inconyenient, as chriftianity fpread, great cncou- ' - 
r'^s.^ement was given to lords of manorsi and other great men^ ' 
r^ build churches for themfelves and*tenants on their own lands; ; 

as. ind for this purpofe the biOiop yielded part of his right to fuch 
f<>iiDders, permitting them to name a perfon to fcrve the living, 
1>«rofided he was well qualified ; the judgment of which the 
^ilhop referved to himfclf. And his judgment, whether fit or 
not, is conclufive to this day. Sber, Charge in 17599 26. And 
tikis is the origin of lay patronages, and the firft beginning of the 
AiviGon of parijkes into the limits we i>ow find them ; which ;it 
Heems) began about the time of. the Conqueft, or a little after^ 
i^iad was a work of fome ages. 

Before this period there feems to hare been nolaw againft 
piwiratitlis and wm-^dmct^ fo that every prieft who loved the 
fltece more than xit^Jloch got pofTeffion of at many churches as he 
coQld % and if he had forty there was no law to the contrary ; 
this accounts for what is often mentioned in our booksr '* That 
*' at common law a man might have held forty livings if he 
•* could have got them.** 

"- Tliis avaricious behaviour of the clergy occafioned die ixu^ng 
of feveral canons and conflitutions. againft pluralities and iion* 
rcGdence. It is proper only to take notice of fuch of them as have 
^en received here, and are now part of the law of the land, 
^n<l which mod materially concern the prefent queftioo; v. • 

fiy the 3d council of lateran *, held under Pope JhxanfUr 3. • The bi« 
f^nadomini 1 1 79, 5 Hen. 2. Whoever took a ad • benefice^ i]^ n^^ 
infticution to it-was void*, and every perfon admitted a J ^rr/^m Norwich 
^^/ eccUJiafiicum mimfitrium is bound refidere in loco^ it c$trgni.per Hudmd; 
fi'^/hm exercere. : ""^ B«h, 

WBV6 KBt to 

chi> councIL Seld. Hote 00 DriytobV Pd jolblon^ 3dvaL 1793* 

Thefe are words of the 43d canon : 

** Quia nonnulli, modum avaritix non poneptes, dignitates The 3d La- 
** diverTas eccltfiallicas, ct. plures ecclefias parochiales . contra 2i*SiS!^"k. 
*' facrorum canou&m inilituta nituntur accipek£, utcumunnm i^coodUvb^ 
/* officium vix implere fufficient, fibi vendicent (lipendia pluri-^ void. 
** tnorum : ne id de cetero 'fiat, dillridius inhibcmus. Cum 
/* igitur ecclefia, vel ecclefiaiUcum miniderium committi de- 
*^ buerit, talis ad boc perfona queratur quo refidere in loco« et 
**. coram ejus per feipfum valeat exercere ; quod fi aliter adum 
^ foerit et qui receperit quod contra (acros canones accepit^ 
'* vnittat, et qui dederit, largiendi poteftatem privetur. Extra 
" £(•3. titm 4* di clmcij nan refidentiius. Can» 43." 

N4 By 
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4tb LaterJfi 

council made 
thtfirttvoid. 
Prelent, 
4 pAiriarcbs, 
71 archb. 
340 biOutpfp 
800 abdocs 
and prioit. 

12x5 coul. 



9]r the 4tf^ (w)iich ii ca)k4 th«^ gitUkt) Qeuncil of J^^r^n^ if 
a.uy. perfpo having 00c bc»efico Mf ith cure of foMhiy acjifept^ a 
Jccondi the firft is d^cbrcd tioid tpfo^jur^i thuL W4». hcWk uadcr 
Pope Irmo«¥t,y aanpi 121.5. 6 iUr. !• 

Thfffi: are the Wiurdaof ibo 29th canon of this council : ^ Q^ir 
c( cunq* rccepejrii aKqoo4 iMrnefi^ium <;uraQi hal^ns uyuur.u^ ^ 
<<: annexan^ ft pxiiu talc, Ixncficiiuu hs^brbat, ep fit ip&/ ifm -= 
** privjUttSf et fi fectc illud reiixiece contendcriti etiam. al'op IpQr — 
Y ltecjar« Ia quo^c ad qiiooo pcioris fpe^^ donaao, U1m4 pplt... 
*' receptioneni ajterius Ubece coufcrat cut v^iitQ yidcrit CQQ^r— 
'^ ferendum : et fi ultra fex m^nf^fs. cf^ufpjrp diftn^ciji^ npi» 
*' folum ad alios fecundum Laterenfis concilii ftatucum eju^ 
*< cpUatio dcTohratury vcrometiam tantum die fi^is. cpga^ur pro-* 
*^ vcntibua in utilitafiem. ccclefie cuju^ eft iUu4 ^qocfi^uoD ^1^ 
*^ fignare, quantuoi a tcmpoce vacationit». ip0i|S. coaili^urit c|Sp 
** perccptuoQu Hoc. idem iaperfonalibus effc d^ef-njU^usLoMeVr 
'^. vandujn, addeiites ut in eadeoi. ccclefu, nullu$« pli|f^c«.di|;t)ir 
** taief ;iut pecfonatus habere pr^Cumat, et^am fi Ciifiaw anji^ia* 
<< rum non habeant. Circa fublimes tamen.^t lik:r^^a&pfir(iH^a<) 
*< qux majoribus beneficiis funt honorandae, cuni ratio poRula- 
'^ verity p^r. fedem apoftoiicam fQltxil dvTpcaf^vJu'^ Etcj^rAfik* 3* 
tik.$* dt PrebcadUy Qan. 28* 

So that bv this caooa vehoever.took- a id bcne&qe was deprived 
ipfo jun.oi ttit, id, and dicpiitroa might prcjtuA tp. i& ioioie- 
diateljTf and if he did not within fix months, the biQiop might 
coUjite, aiitL order the prqfii4 received ftii(:e iht av^ija^u to be offign^d 
tOiil^ niktie* 

tic«iiaeiL By the ad council of. i^r'/u held undei Pope Grtgory loiia/ntp 

"^ifc^ 1274, 3 Ed. I. upon taking a 2d living, the f^ft was voifl^ 

cf hDCh Jiv. ^^.iffh^ W.as not cpmcnted with the 2(1 but endeavoured to keep' 

b^f void, both above u month, he was deprived of both. 

The conflitution of- j^/yfi Ptccham upon the canon made at 

this cou^ici! of Lyons runs thus : *' (^i plura Lencficia curam 

*f ahimarum habentia, fine difpenfaiione, ultimo conteotus fit ; 

*' & dectmimus, & perpetua Itabiiitate lirmamus, ut quicunq. 

•* in pbftenlm plura beiieficiH curam unimaruni habentia, «eU 

^ ^lias incompatabiHaj ^tbfque frdis apolluiica; (iifponfatione, re« 

^ CEPbHiT, vel aiVccutus fuerit per modum institutiokis, vel 

<< commendxc, feu cuftodiise, vel linum, titulo inftuutionis, a}iud, 

Tblictrcm 4i fitulo commends vel cuftodiae, prsetcr nEiodum ilium qoem 

hric''"*^*** •* conftitutio Grcgoriapa edita in concilio Liigdupenfr pcrmiwit. 

Lurch »4i. ^ CO tpso fit priva^us omnibus fie obtentis beneficiis, ipfoq* i^£tQ 

y*2!!!l^T ^ ftntentia, cxcominuriicationis permaneat innodatus: a qua^ 

tiZ^^ " "<*«! nifi per nos, aut {uccefibrea no'ftros, vel fedem apofto- 

ri^^^^^^ licam abfoiutionit gratiam valeat promtrerit Lind. lib. 3. 

^^ iNl^t- 6* fo. 1361 137. de prs^Hgpdis.'' 

T 4 * • Obferve 



Trij^ity TEKMf 3 0^. IH; 17^3% 1% 

Obferve the vords, «* Qui verb afiecufus fixcrit per modam 
•* iN'STiTUTioNi.'/'was tolofeboth.Hvings; butnotwhhftandinff 
fhcl'e well-Tntendcd canoiis> tho pope's difpcnfing power. (TcfervQa 
ro Uifn thereby )s rendered them of little eft£t. 

To redrefs the grievance of holding plurathies by difpenfatfons, 
t^-r^ib to be fou^ii among t;he extravagantes, printed ^xEqris 
IS95; 4^<- ^. dr<^rqtal of Pope John the ^sdf beginning /3«/cr0J//u; 
^orufl^Hj^Mm rdigu^orum gitfmftculari&m^anihttioi wKich (afijer 
ijFvitipg the- mahycvils of pluralities and nDn-re(}((enf:c) ()ecrees 
ttiac whoev<:r. holds a plurality bv (iifpen&tion Qiatt mal^ hjs 
election witliin k month after notice of the decree^ >ii(hich bcne-t 
fice he chufes to IcLxp, and (hall refign the others; and it* he Onehibmce 
4oe^ 9Qt, ^11, his livings ftall be void.. Extra l\b. 3. ///. 84 P<f- ^^''^^ 
^wdU yi J)}^f^^^^h*h fi' ^9t &c» da^d at^ A^^P^H 



*?ece^, in tli^ 2d y^ar of his pontij^ate. This was iji the year ><)^* 3* >• 
■ -.-^ >- T? J _ \:i_'» ^^__ ^i-*: !: ?f_r r -^. - -r witfonai. 



;/^0^t 131 Aa/.. Ibis decretaU 
,. ,_ . ^.^ ^,_ ^_, vasifl'-'^ --- 

^^77> 6 EfL I. three years after the council of l^iz/. 

From benoe it s^pAajiSy 

(i.) Tlia( by a. canon ia t)iC3dcquacU.ofikij|^«is th^fi9po04( "7<»sH.s* 
'i^g wa& void Ay d^vitiha. 

(2.) By a canon in the 4th council of Lateran^ the firft lixini^ xsi5»6R.i« 
^'^ ^tfij'*^^ void, by accepting a fecond^ witieut deprivation. 

(3.) By a canon in the Second councUof bjofv the firft was- ji74»3E.i. 
^oidy s^nd- if he endeavoured to teep both, he ^as to loTe both. 

(4.) By the decree of Pope John 22* no pne could ho}d tWQ XS7796E.S. 
^igmties or benefices by difpenuitiop» except he was a can)inal^^ 
^r the relation gf foine prinqe. 

Thefe canons have all been received here, as appears from \ •!•» (irons 
ataultitude of cafes in our Uw-books : but the * canon of the 4th at an aa of 
Lateran cou'iicil for making the ift benefice void, has been, the f^.^uTx^ 
iaw.nic^ ficneraUy ufed and approved here, aqd wa^.cert^uly LjnL 
^iaV^ofthe land. long be^re the (Utute of 21 H. 8, iSo that 5 E^- 3- 9« 
before ^c ftatute (it feems pretty clear) the church in queftipo „ H.4. 6a 
woid4 lijnrc: been void by the- capon law upon the incupnbent's 4 Rep. 75. 
accepta,i]^e ot infiitution to tbe ad benefice, without ^py fentence. I^V^ 
of. '^pvf^iin: for thc^ words •« ipfo jure fit; privatus*' in tl^c eootne^ 
jdi council of Lateran was a general fentqice of' dc;prxva0on« i«w, h<re 

^>-'Jm3;?i ' ' • ■• • ^^^ 
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Not a woH .It is obferyable that there b not a word laid 'of induQhn in ^ 
of indu^oa ^ny of thcfc canons, but the words are *^ qui nituntur accipexe ^ 
ihcfecnoM. V.pl^f^ eccleCas, bV. Quicunq. receperit aiiq'uod bcneficittin» ,^ 

3. Utmn. *< ^e. Quicunq.plura beneiicia receperit^ rel adecutusfuit per -^ 

4. Laterao. cc moduRi iNSTiTOTioNis,'* fa^r. And the words accept amd taii^^^ 
9. yont. jj^^}^ datute of-2i ff..8. feem to be copied from them. 

If it may be allowed to cite Dodor Jytif/s Parergm Ji\r\f^m\ 
Cafumici Anglicani ; he lays it down in fol. [416] that aU bC" 
nefices with cure of fouls are by the conftitution of the fourtlK— n 
council of tuiieran void i^ojure (without a difpenfation) by acrrrn 
admiffion to a fecond benefice though they are not induSei to othe r " 
- > hit have only inftitution thereunto. 

Such part of the canon law as hath been received here is m^ t 
the pope's law, but thie law of the land, which no cccleGatlica^^l 
power could ever lawfully difpenfe with. Vau. ^u So ther-« 
IS no occafion for a fentence of deprivation, by oUr law. 

And although this part of the argument is drawn from tl^ c 
canon law, and the law of the popes^ yet it mud be owned tho£^ 
' laws were never acknowledged to be laws of England: and thcr^*- 
fore they are no further of authority than as they agree with tt^e 
law, or common law of Englandj and fo haye been received 
here. 

The common law ever fets its face againft pluralities^ nan^r^/S^^ 
denct^ and the popis ufurped difpefifing power j and Lord ITaugh^ii^wa, 
fcouts the diftin^ion made between a ceflion by an incumbency's 
accepting a bi(hopric» and an incumbent's taking a fecond ben ^s- 
fice. It pafles for current (fays he) in our new books, that in 
the cafe of pluralities the avoidance is by the canon law, a.s:aci 
therefore may be difpenfed with by that law ; but that in cafe of 
a bifliop made, the avoidance is by the common law. HefeesY^s 
to fmile at the didinAion, and lays, .the patron may prefenc ^^ 
foon as the incumbent is inftituted to the lecond living, vntt^-::^*^^ 
deprivation i and the law was antiently fo. Vau. 21. 

Mr. Selden in bis notes upon Drayton^s Polyolbion^ 3^ vd. 17^^39 

publi(h«rd by Dr. Wilkins^ fays, that England ufcd tg fend f*:^**' 

bifhops to general councils. By this courfe canons liave b^?^^ 

The great received into our law. As of bigamy in the council of Ly^^^y 

«»*»^ interpreted by parliament under Ed. i., oi pluralities in the co*-*^*' 

'*'^ cil of Lateran under Pope Innocent 3. The law of lapfe had ^'^ 

ground in the council of Lateran^ anno 1 1 79, under Pope ^'^^^ 

ander 3. where laymen were only allowed four months, thoi^iS. 

the clergy or religious, who had title, had fix months ; but cJK^^ 

was never allowed or agreed to here \ for every patron has ^^ 

months in England _^ 
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t>in hence fiys Svlden^ «* You cannot but perceive that •Rcf.uvs. 
nons and conftitutions in the pppe'^ councils never bound '" * ^»5 '^ 

in other form than fitting them by the fqtiare of Englifi u^fc'i,ll^n^ 
V and policy." Our reverend fages *and baronage allowed cloned to be 
nterpreted them ; and in framing their writs would mention **y the com- 

* as la^ and cujiom of the kingdom, and not ptherwife. ^^^ 

ith refped to the ceremony of induBwOf it is obferv^^le. Though it Is 

in our mod ancient precedents of declarations and pleadings ^^a-^^vL*^ 

ita of right of advowfon touching the inheritance, or in quan {|„ ci«rk 

E^, and dar^re'm prefentmtfU^ touching the pofleflion or turn, muft be^- 

is no mention made of induBion { ;but in. order to (hew *^*^y1*^*^ 

or poflcifion in the demandant or plaintiff, or of him under oi^SgyT^ 

n he claims, he only allcdges that he pn/ented his. clerk, advowiba, . 

vminfiiMed. ^""'^Ki^l- 

'' yMthereu 

a qiuere |>uc 

> prove this, GlanvU^ lib. J^* de Advocationibus EccUfiarum^ 38H. 6. 17. 

5. fetHp. H. a. Bi/hop Nubolfon*s Hifi. Library 223. "Is 
i petit jus Tuum in haec verba verfus advenarium fuum 
oponet, 

Peto advocationem illius ecclefise ficut jus meum, et perti- 
ntem ad hereditatem meam, et de qui advocatione ega fui 
Ifitus, (vol aliquis anteceflbrum fuit,) tempore regis Henrici 
i domini regis (vel poft coroqationem domini regis) : et adeo 
ifitus ad eandem ecclefiam vacantem pnefentavi perfonam 
liquo praediQorum temporfim) : et ita prefentavi, quod ad 
efentationem meam perfona fuit in tk ecclefia imstituta ; 
fi quis hoc voluerit negare, habeo probos homines qui hoc 
derunt et audierunt et parati funt hoc diracionare fecundum* 
oifiderationem curix, et maiimi ilium B. et ilium, et illuou 

Audito autem clameo ipfius petentis, is qui tenet poterit fe 
:fcnderc per duellum vel ponere feipfupa in affifam magnam. 

he following' is a record in quare impedit^ copied trulv from a ToAewthn 
in parchment in the pofieffion of the reporter, which is pre- »n<*»^Moii^ 
!d to be part of the original year book of 18 Edward 2. it H^i^b^ 
g written in the court hand of that time i it being curious 
U antiquity is inferted here at length. 
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D.9 termmp Triaitatis anno Regni Regis Edi^vardi 
dccimo o&avo. 

^ Edmundas de Appelbjr fummonitas futt ad fefpondendam 
• Lftbomor <f priori dc * Lithom dc placito quod permittat ipfum prefentare 
f ^ ^^ ^ jrdoneam perfonam ad ecc!e6am de Appeibj, quae vacat & ad 
a;pf^oryat ^ AiiiB fpedat donatioacm, t^e. ec unce idem prior perl, de 
^^^^^ ^' A. attornatum Aium dicit quod quTcdam Margcria Btnafter 
^^'oa*j ^* quondam fuit feifita de mancrio de Appelby, ad quod pnediAa 
IH^ V«999i' ^ advocatio tunc pertincbat» qux ad eandem'ecclefiam prcfetit»> 
^'^i^ih « Tit quendam Ricardum Midde clericum fuum, qui ad prefea* 
f Thfrt 1^ ^ tacionem fuam fiiiic admiflus ^ f hifiiiutuf tempore pacis tem- 
*r-*d'Sf ** pore Hcnrici rtgis avi domini regis nunc; et poftea eadcm 
iit^e^ldulc *' Margcria per cart^m fuam dedit & concefEt advocationem ^^ 
record. ^ prxdidam cuidam Willielrho priori de Lithom, tesendan 
«< eidem priori et fucceflbribu3 fuis et ecdeGx fux ian&i Cath 
M berti, in puram et perpetuam elemofinam in perpetanra | 
« dicit quod vacante ecdefid pnedida per mortem didi Rioyrdi^^p 
** quidam WillielmuS) filius Williclmi Vernon oppofuit fe pre ^ 
A recoi«ry « fentatioiii pnedidi prions ; per quod idem prior tutit brcr^^ 
by a former ,, qasixe impedit Terfus ipfum Willielmum, de adyocatione pr« ^ 
quuT^pe- ** dida coram jufKciariis pnediAl Henrici regis^lVi, is^c. hic d^ ^ 
dit in c B. •( Banco, anno regni fui quinquagefimo, et prefentationem fuan^^. 
SfrM^er* ** P^*" i**^'^'**™ ejufdcm curia verfus eum recuperavit ; ita quc^- 

* ' << epifcopus Lincoln, tunc, per lapfum temporis eandera eccT 
Hob. 154. *< Gam contulit cuidam Thomse Mandcville clericoYoo, et cu 
« inflituit in eadem ut in jore ipfius prioris 8c ecclefiie fuse [ 
•« diclx, fsfe.'y et poilmodiim vacante pnudicl.iecclefii peri 
^ tern prsediAi Tliomse, quidam Ricardus Vernon confangi^w- 
<< neus 8c haeres priiedidi Willielmi filii Willielmi oppofuit fc 
« prefcntJtioni cjjufdam Ambrofii tunc prioris de Lithom, p fc^ o 
The recorJ *' dcccffjris ipfius prioria nunc, per quoti idem Arobrofius ¥€!«» re 
orth'creco- c« {^^\i coram Radulphode Hengham ct fociis^fuis jufticiariis ^^a d 
TdlmoBK. ** pl-^cita res:is rccordum prxdidi placiti habiii hie inter pned:^c- 
4A4<i(«irc ' *' turn WiHiehnum quondam priorem, iffc. ct pnedi£lum W"^ 51- 
iifuk to « Helmum filium WilKelmi anteceffbiis pncdi£^i Ricardi; ^«a 
Siytl"'-rtor ** q«od iidcm jutticiirii prwinuniri feoctint praiHftum Ricarfc^M 
ihouic ::ot ** per orcve KWfcheftu'uu eflendi coram domino Edwardo i& JF 
f rjfca on ct patre domini regis nunc anno regni fui dccimo fexto, oftenfu^°^ 
tvl'ii^c. " *' 4*-^^ P''^ ^"*^ habcrct vcl diccrre fcirct quare prxdiAus prS^*^ 
JudgM.^nt <* prxfentntionem fuam habere non debet; ita quod in o^K^ 
B r" ^'Si *' fi*"*^^* Johannis Baptiftx anno regni regis Edwardi fupradi^3© 
fci.c i.ci-s,*^ ^* confideratum fuit quod pnediclus prior habcret breve epifcopo 
arij A wric:o << quod (non obdante reclameo praedi£li Ricardi) ad prxfeara- 
xiit Ui :hup. <c tioncm ipfius prioris ad prxdi£tam ecclcfiam ydoneam perfonam 
« admitteret, et dicit quod epifcopus ilia vice eandem ecdefiaa 
<< per lapfum temporis contuUt cuidam Johanni de Arraiins d^' 

If Qix^O 




*' cano clerico fuo et eum *itifiituit in eadem ut in jure ipfms •Norawor^* 

«* prioris ctcccIeCse fuae prsdids, per cujus mortem praediAa^ o^«nduaion. 

*^ ecdefia modo vacat, et, ea rattone, ntino ad ipfum priorem* 

*< Sid prxdifiam ecclefiam pertinet prefentare» prxdi&us Edmun* 

^^ dus eum injufte impedit, unde dicit^ quod deterioratus eft et 

<^ disunnum habct ad ducentas libras, et inde producit fe&am. 

^< Et praedi£lus Edmundus ventt & defendit vim, is^€. et dicit pks. 
«' cpsod ad ipfum Edmundum, .et non ad prsdidium priorem^ ad' 
*< pTsedi£lam ecclefiam pertinet praefentare, quia dicit qyckl com 
'* pr3edi£lus prior fumat titulum fumn praefentandi ad pnedidliuit 
*' ecclefiam de dono prsedi£l2e.Margcri{e, quam idem prior aileri6> 
*^ praefentafle ad praedi£lam ecclefiam prxdiSum Ricardom^ 
*' Kfidde clericum fuum qui ad prxfentationem fuit admiffos & 
'* £n/iitutiu tctnpoTt pacis regis Henrici, quidam Henricus Ap- ThtttHe^ 
*• pelby avus ipfius Edmundi cujus h»res ipfc eft ttltim& pnefen^ ^^!^*^ 
*• tavtt ad eandem ecclefiam qucndam magiftrum Henricum prefem^lf* 
*' LiOTcl clericum fuum^ qui ad pncfentationem fuam fuit ad- parfeo the 
•* mifliis Scin/litutus rempore pacis tempore prsedidi regis Hen- '•*• 
** riciy per cujus mortem, ut per mortem ipfius qui ultimo fuit 
** pnefedMus per vcrum patronum,prxdida ecclefia mod6 vacati* 
** ct hoc prctendit vcrificare, ^c. unde petit judicium* 

** Et prior dicit quod cum ipfenarrando verfus ipfum Edmun- Replication 
** dum luinat titulum fuum* dc dono praedifl^e Margeriae de ad- inaintains 
•' vocatione prxdifta, poft quod donum, vacante ecclefia ner ^^4. "*' 
*' nortem praedi£ii Kicardi Midde, przdiAus Willielmus filius- 
l^rUlielmioppofuit fe prx-fentationi pnediAiWillielmi quondam 
prioris. &V.. quam ipfe tunc fecit ad eandem ecclefiam, et 
** verfus quem idem prior rccuperavit praefentationem fuam per 
** judicium curiae domini regis> et h^buit breve praedicto epifcopo 
**' ut prSedi£lum eft; ita quod collatio ejufdem ecclefiac, quae 
*' praediflus epifcopus fecit prsediclo Thomse de Mandeville^ 
** fuit, & computari debtrf in jure ipfius prioris et ecclefiae fuac 
** praediAx ; et poft mod um vacante praedi£ta ecclefia per mor- 
**' tern ipfius Thomse de Maindeville^ prasdi£lus Ricardus de 
** Vetnon oppofuit fe piacffentationi prardiAi Ambrofii quondam 
*^ piiorisy &V. verfus quem idem prior iterat&, per confidera- 
'* lioiiemcuriae domini regis habuit breve epifcopo ut premittitur ; 
*** itt-qttod collatio quam epifcopus tunc fecit praedidlo Johanni 
** de Arraiins iimilitrr fuit'injure ipfius priorls} qui quidem 
** Johannes de Arraiins ultimo obiit perfona in eadem ecclefia, 
**' proDt ipfe eft paratus verifieare ; ad quas coUationes in prac- 
*** didis duabtts ulrimis vaca^ionibus ejufdem ecclefiae faftas, 
'^-^ prxdifius Edmundus nOR refpondit vel oftendit quod ipfc vel 
** aliquis antoceflbrum fuorom in etfdein' duabus ultimis vaca« * 
** tionibus ejufdem ecclefiae aliquem clericum fuum ad eandem 
** pdnefentiverinty vel aliqtiod'cbaieura tunc oppofuerint^ per 
*' - q«od breve hoc haberi debcto pro < conceSa, • undt- petit judi^ 
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RrioifiAr. '< Et Edmumltis dicit ut prijb> quod pnediflas Henricns aYoi 
" fnos tanquam rerns patronus ecclefie prediAar ultimo pne- 
<' fentarit ad prxdiAam ecclefiam prxvtifluin magiftruTn Henri* 
** cum Lovel clericum fuum, qui ad prsefentationem fuam fuit 
Traverfes « admifTus ct inJfitutuSy abfque hoc quod unquam aliquis dericut 
^rk wi " cxftitfrit admiflus & tnftitutui in pwcdida cccJcfia ad praefcntt. 
cverinft'itut- '* tioncm przdifti priorls vel alicujus predeceflbrum fuorumpoft 
•a on the « pnei*ent2tionem fiiftam dc ipfo magiftro Henrico Loveli ct 
oTihe prior " *^^ prctcndit vcrificarc, ^e. ad quam vcrificationrm non it- 
er hi»pre<fe- ^' fpondir, unde petit judicium, quod curia, hoc habeat pro 
ceflbrt, aod •« conccflo, t^c. dicit pfflctereJ quod non habet neccflc refpOndete 
Sr^kid^gs ** •^ colhtioncs quas praedtdus prior dicit pnedi£luni cpifcopum 
bad between '* fcciiTe ad prsdi£lam ecclefiam, nee etiam ad placita feu ad 
the former cc judicia qux prxdiAus prior allcgat fuiflc inter predcccBbref 
VtfoJU^be! '• f"^» «^ pracdiftos Williclmum filium Willielmi, & Ricardum 
ingAxMiers. ** de Vemon qui ipfi Edmundo funt extranei, unde petit judi- 
** cium et breve cpifcopo, tfr. Dies datus eft els hie a die 
IWeniaat " fan^^i Micl»aelis in quindecim dies 5 ad quern di-m pradifhis 
»^v>t» €t Edmundus vcnit et dicit qupd non potcft dedicere qiiiti prx- 
'* didus epifcopus prxfentavit jure ipHus prioris iid praciiiAatn 
Judgment *^ ccclefiam in omnibus ut praenotatum eft. Ideo confideratum 
tk^ MA ** ** ^^ ^^ curiam quod pracdlctus prior habeat breve cpifcopo ut 
*>; ihepSn. " prwdifta eft, IjTcr 
to. 

This record, fhews that indtU1:Qn^ in ancient times was not 
ufed or thought of; that it is an authentic record appears by 
Fifzherbert\Gr9nd Abridgment, x\i\^DfirrelnPrefentmenti where 
it is pleaded in another caufe between the fame parties in ^I)ar* 
rein Prefentmcnt brought by Appelhy the defendant againft the 
frior^ for the fame church, debated the fame term, which wa« 
compromifed upon the prior's paying Appelh^ a fum of money* 
whereupon the prior had a writ to the biihop. 

Whether indudion augments the title to a benefice ? L}^" 
lib. 3. //r. 6. cap. 2. fol, 1 .9. note (c) upon the words ** Injli'* 
<^ tutus fuerit. Cum enim inftitutus fucrit. Tunc enim habe^ 
" jus, ncn folum ad rem, fed in re, Et hac enim iaftitutionc^ 
«* acquiritur titvilus, etianift pojftjjio nondum Jtt adepta : Nam iT* 
•* bcncficialibuii, heneficiorum tradifiof mn auget affectum tittifi 
•« pre^edentis ,- etjiue traditione tvamfertur dominium** 

So that indu£tion (is only a ceremony and) does not increaf^ 
the title to a benefice, S. P. Lynd, 141, note (u), InduSiion is no« 
part of the title where there is injlitution^ but oaly where IniMC^ 
tioH or inftaUatioH habitur prp ipfo tituig. 

Having endeavoured to flicw, that by inflitution to a fecondf 
the firft living was void by the, canon law (which became part 
of our h9t)^jun without deprivation i and that antiently the 
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remony of indu^iion was not ufed; it fliall next be (hewn, 
it by the common law a church is completely full upon infis' 
MIS thereto, againft ail perfons but the king ; confcquently 
f perfon h&Ying received infiitutjon to a fecond benefio^'i&i^ 
wfu4 and taken it, and in fuch cafe the firft would ha?e. been 
id» before the ai //. 8. - 

At common iaw, before thc^at. Wiftmii. (which does not AonoiiSst 
mtioQ the word induEHon) if one had prefented toa church '3^* '• 
lereunto he had no right, and the bifliop had admitted and ^^^^0^ 
Ktiitid his clerk, the incumbent could not be removed except ciioTLjoni. 

the king, a tnjt. 357. Co.JJU. 344. i. 6 Rip. 49* Bo/- 
nff's cafe} for thefe good reafons, ' 

1^9 Becaufe he was in by a judicial z& of the bifliop. / ' 

7J9 The law had its end when the ^church was filled with a fit - 

Tfon. 

31/, That the incumbent having the care of fouls might attend 
« charge in peace «• fo that after inftitution (fays Coke) he (hould ' ^ 

9t be f ubje£l to any a£lion to be removed at the fuit of any com- 
lon perfon on any account whatever $ and if he could not ht 
emoved after in/iitution^ furely he had thereby accepted andtrfieH 
the living. 

Wheire a common perfon prefents his clerh, and he id ad- 
nitted and inftituted,, he cannot revoke his premutation thou^ 
•cfore induffion. Bro. ^lare Impedit, pi. 65. 

I^ a gift be made to a parfon before induBion^ it is good; fo if 
^ alien with confent, Vc. before induction, it is good. Gold/b. 163. 

^0 lapfe can incur after iftjlitution, though no induQion be 
Ct made, becaufe the church is full by inftitution. GoUfu 164* 
i^d Lord Hob. 154. in the cafe of CoU and Glover verfus Bip>op 
^loventry, fays, I hold it clear that if the patron prefent, and 
K clerk be tnJUtuted^ and remain without induHion eighteen 
^ntbs, the king (hall* not prefent upon him by lapfe, for the 
rig cannot have a laple but where the ordinary might have had 
before. This proves mod clearly that the church fs full by HitchinT. 
Nation i' ztA' t^tii agalnft' the king, where the king has no Ofover,s.P. 
^ht to the church- as patron. . ^. . '^J*^* 

The Jlat.'oi 21 /f. 8. c. 13. / 9, 10. comes next to be confi- 
^ved ; whether it has made any, and what alteration of the law 
^ this crfe, as it flood before. 

.. , Bed. 



Afiff . 9; em&s, ^ That if aiUf perfoti w ^erfofisi hftVilt| < 
<> IxaeAee WiUi Vmrfe of foarls^ teihg t>f the yeirly t»1*e[ of B^^ 
<* tnr tboTCv accept and tukfc inoHier ^hh cure of f6Miv and M^^ 
<< inftftoted :tnd indmOfd mp^f^pon ^thtfrnm ^ tkAi, Mi fjiwra, 
« tfi^yth-Jueb.ji^effMi bmd therbd^ the ffirft iJM<Jfii:%1hUI b^ 
'< adjudged la law to be void." ' ..... 

SiQ. 191 *' .And it fii24) be lawful to eip^ry f Itron htvifig tlk^ 
<< adVowCon theieof to ptefent Another, and the pfvfmtee ^^ 
<< have the benefit of the fanle, in fuch like mtttAer 'and fiorm ^^ 
« theu^ the incumbent had died or rcfignbd \ ahjr Uc^e^a^ 
5< unioa^. or Dther .di(pea(ati<3ta t^ the coittr&rj hcroat obdiflieA 
•* notwidiilanding,'* 

• Pttfups The true key (br eohftililn}t «; ftatAte^ is to todfidcr Ih^ fuV- 

be bet^ jcA-matter of it, and the ends and purpofes for which it was 

dooefrom ^^de*. 
the hiftory 

tndarcum- tTj^ preamble of the ftatutc itfelf tells us it was « For the 
the timet ^* ifiore <}uiet and virtuous inereafe and InaimtBanee bF dirine 
thui ex vif. «( fetvice, the preiching and teaching dfe word of God» wiUI 
^'^^ « f^y dhd goo<l esampie ptvingv the better difohntge of teratesi 
<< the ttiainteoijiee xA hofpitaUty^ the inereafe of devotion, ad 
*' gobd c^nion of the lay fde toward the fpiritual pcribte." 

Colt and Lord Hobart fays, << It was a moft religious and politic 

zTc^ <• church-law, Imd alMoft a tedinte^ation of thofe holy ohtfent 

v»try»^ ^ cations, atid a reftoration of the church, ruhied by -^ pop*^'* 

^. 157- " tot quots, difpenfiKions, 6fr." 

This ftatute, from the temper of the time when it was m^dc* 
iieems to have been intended to knock down the pope's ufurp^^ 
p6wcr to difpenfe with pluralities, and was one gieat ftep t^ 
wards it. 

•* It was the firft ftatute. or law which give allowahce to pI»*T 
*« ralitics.*' Latch 244. Thoiijgh it was made to prevent «!*•? 
multitude oJF them which exi'iied through tht pQpe*s afurip^^ 
<fi{pehfing power, it doth not fecm to ha^ been ma^ to incro* 
duce aihy hew law as io ilepoihi imqUej^kn^ but was rather nia<M 
in afTirmaiice of the ahuenlt law 6! the church uleJ in ^ ' 
long before this ftatiitc. ZkHni 6g. Cafe^Ccriimmiam 

There are no negative words in it, tfeat fay the Brtl hehefi^ 
(hall not be void until the incumbent be indu^ into the : 



n is iii the a'/Brnifttive ; ykikbi&f€[ aceefis and iaies anotfier wi^ 
cure, isfc. and the words thatibUdV feemio be tx^i^ndamiu 
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s made to vindicate the king's prerogative, and to refcue 
t of the law of the land from the pope's intolerable 

power, and was not calculated to alter the law as it 

this point. 

f 
I certainly the intent of the makers of this ftatute, that 
* accepted and took a fecond cure (honld void the firft, un« 
ras properly qualified as this ftatute requires. 

xrords of ftatutes are not only to be confidered^ but ra« The intent 

intent of the makers is to be vjeigbed; . for the intent is the |f j* ^^!^, 

1 thing to be coniidered, per curiam. Plowd. 464. 0. b. cipaliy con- 

;. S.P. P/owd. 231. S. P. fi<lered. 

ometimes Jlatutes are to be expounded agcnnft the letter, to 
the intent. Per Eyre C. J. Shower 49 1 . cites 3 Rep. 5 9, 
Jones 105. 

: Lord Hob, fo. 157. fays, is very ftrong to this purpofer 
(fays he) the office of judges to advance laws ms^de for 
on, according to their end; otherwife if a man take 
ty benefices, and enter and take the profits of them all, 
rake, no formal induSfion^ he (hall be out of the law. 
s eft hicftrmo r 3 Rep. j. b. S. P. Hob. 97. S. P. 

Bgaih ; Lord Hob. 346. fays, '^ Judges have liberty and 
)rity over (latutes to mould tliem to the trueft and belt 
according to rcafon and bed convenience." 

therefore, notwithftanding by the letter of this ftatute 
living feems not to be void until induBionxmo the fecond, 
to avoid the great inconvenience that otherwife would 
V, it has been held that the firft living is void upon the 
injlitution into the fecond ; and fo (it fhould feem) was 
iw before the making this aft, where the party had no 
nfatibn/' Degge 34. Dr. Godoiph. Rep. Can. 294. both 
per Lord C. J. North. 

he words induBed^ &c. have created the difficulty in this Obgeaiofef 
nd it is objected on the other fide, that th^ ftatute was 
^ made to deftroy the pope's ufurped powet, but alfo the 
I of deprivation, which (it is faid} our fpiritual courts had . 
held to be neceflary in cafes of pluralities ; and therefore 
een argued, that induBion was to be in the place and 
a fentence of deprivation ; and if fo, the Jir^ (it is fidd) 
be void before induBion to the fecond livin^g;. 
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Aafwer* In anftiner to this: it it very dear from tlie refblotions tulW- 

Ivmf s cafe, and Digby*B cafe, 4 Rep. 75. 79. k that the fiilL 
living in the prefent cafe was void upon mftitutkp to the frnwiJU 
before induilion^ without fentence of deprivation* 
r 
What Lord Popbam fays, was agreed to by the whole cbort;^ 
VIS* << That although iy ibi infiitution U the fettmi hen^ce^ Aa^ 
** firjl is void by the ecclefiafiical law witbmt Mnj d^prkmtimt^ §m^ 
*' fentence declaratory^ yet no lapfe (hall incur againft the patvoKm. 
^ uiUefi twtice be given him^ no more than if the church became 
*^ void by refignadon or privation ; and yet the pairwi may tmT 
<^ entice tf he wll^ and may prefent according to we eujfitatim 
«« Lateran^ held under Pope Innocent 3/' But the patron ia m 
forced to take notice, at his peril, unlefs he is induAed ; jaec/ 
fiut tonceffum per totam curiam. 

If this be law, the iirft living was abfolutely void by tn/Ktutitim 
to the fecond, before deprivation^ and before induBion ; and the 
patron may take notice if he wUl, and may prefent. Msy pre^ 
fent f to what ? Not to a living that is full \ thai cannot be^. 
And the common form of every prefentation to the bi(bop Ihrvrs 
it. The patron (thereby) humbly praya the bifliop to ndmi^ 
(fiich a man) his clerk ad eedefiamjam vacaatem. Ax. W. Jtne'jr 
337. RefcY.Priefi. 

ObjeAion. It is further obje£led, ^ That if an incumbent takes m fecond 
^ benefice with cure, by which the firft is void by the canon 
<< law againft the patron, fo that he may prefent before any e/te^ 
Cro.Car. *' privation; yet until deprivation ^ it is not voicf as to a ftraoger, 
357*. Ucon- ^* for if he fue for tithes againft a parifhioneVy it ia m>bar agannfl 
era, by the cc huy| xhzt hc had taken a fecond benefice." 2 iStf. jfbr. 353. 
b^*Sf Ihir f'- ^- ^"'^- »3 C^''- *• -K- f*^^ •>! J^^ftice BarUey, that rdvertam 
judgrs u in his argument of the cafe of Prtjl faid that it was lb ad* 

The King judged. 

Anfwcr. iy?^ In anfwcT to thi8» it is no more than a i&Rum eJL o«« 

judge of what another faid arguendo. 

2dly^ It proves for the defiendants that the firft ia void ts i^ 
the patron, and that he may prefent before deprivatianm 

After inftU 3^/j^, But the £Bttm is, that it is not void as to a ftrangcri fe^ 
iM^'huo^" ^^ ^^ ^"^ ^^^ ^^*« *P»"** » parifliioncr, it is no bar againft MB* 
cbUtions. ^>t he had taken a fecond benefice. 

Caftt temp. AniUi, 1 1 Mod. 46. Viiif r, Preiefirtncnf, 3 ^» May csttr into th« glebe tfM ^ 
ftraoger, 2 Ro. Rep. 192. Hitchin v. Glover, beforo iaiuaioB. And • pcrlon inHitotei ifa>U ^*' 
the profiu asaioft tnxy common perfon. F. N. B. So, margioj citci 31 Id. 3. 4. 
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^tlUM fetmk to be laid down too l^rgel|r> and to prove loo. 
fh^t\i : for fttpix>fe an incumbent inftitutei to a fecond livings 
Md tiie tme patron of the firfl, the very next day, pirelents his 
d€rk, (which it feems h^ may,) who is immediately inftitutei and 
thJUi^ei into tht firft, and on that very dav, corn is fevered, and 
ckeh the firft incumbent, not yet induced but only inftituted to 
t&i: ibeoitd living, fues a parifhioner for tiihes of that corn, will 
it fiot be a bar to his demand for the parifliioner to fay, Tou have 
dkibil ailother living by inflitution^ and I have paid my tithes to 
die new parfon of our parifli who was injti'tuied and induced hc^ 
fore the tithe accrued, and (ince your inftitution to the fecond 
Uting. This (with great deference) woUld bd a good anfVer^ 
either ^t law or In equity. 

4tlly, But fuppofing, for argument's fake, he can recover the 
tflfaes of the firft benefice before iiat church is filled ; yet when* 
ever it is filled, he will be obliged by the flat. 28 H.^. c.ti. to 
ftj ^tt and make fsitisfaflion to the new incumbent from the 
vify tiiM the firft church became void, which (as hath been be- 
Act fubmitted) is upon inftittdion to the fecond living. 

Mf . Waifotii (or Mr. Plact of Qrafs Im^ who indeed was the 
tree author,) in hi^ CompL Ineuthb. Zvo, vol, a. 748, 9. in his 
Comment on the Jiaf. 28 H. 8. fays, '< I find but Httle in all the 
•• books relating to this ftatnte, yet I will venture to give my 
^ thoughts on oueftions that may rife upon it : (////. al,) If the 
^ incumbent ot one church of the yearly value of 8 A accept 
^ ftoother, the firft is void, fo that if he doth continue as in« 
^ cumbent, by ferving or providing fer the cure, taking ,the 
^ profits, ts^c, I conceive that he is in the fame cafe, as if upon 
'• the death of the incumbent of another church he (hould of- 
^* liifl own authority enter upon the profits, and ferve the cure 
' thereof, as if lawful incumbent, that is to fay, that he is ac« 
' countable to the next incumbent for the profits received hj 
' him, and liable to an action upon this ftatute, if he rbfufe to 
'^ iktisify the next incumbent for the fame." 

So that fuppofing the pluralift can receive, or fue for the 
tthes of the firft livings it by no means proves that it was not 
*oid on his inftitutim to the fecond, for it is for the benefit of 
lis fucceflbr that he (hould take the tithes of the firft, until the 
Ii«rch be filled, otherwife they might rot upon the ground, 
trhen they are fet out ; and he is plainly obliged by this ftatute 
o account for the fame to his fucceflbr, from the very day of the 
froidance* 

But it i^ faid the church was not void but only voidable, and ObjeOioo. 
hat tlie patron had it io bis power to make it void or not, 
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Aafw. It mad be fubmitted, with great deference, that the wmi 

vaidabli in thU cafe mutt neceflarilj ttietn^ that the ehordk may 
be mide void by zGtioti or judgment of law in a proper comrty 
abd not by any ^€t in pais by the psitron ; for it ia laid down by ^ 
Cote\a 1 Ro. Rep. 213. that before a prefentatioti can be made ^ 
to a church it muft be adually void, and its being ToidaUc ool]^ 
la not fufficienti and he cites Smo/Tscafe, 17 £d!. 3. 59. 11^ 
thcfe words, « L'Eglife doit eftre Void devant poet prcfenter,^ 
^ car fi Teglife foit voidable nul ptefentation poit eftre» mea fi5 
^ (bit void h/oBo outremenc eft.** 

Hie true patron in the cafe at bar might have prefe nt ed^ 
therefore the church was void the moment that right aocnicdj 
and not voidable only, for then he could not have prefieoted* 
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Having thus endeavoured to (hew, that accepting imfiittttmto 
a fecond, b an abfolute ceflion of the firtt^ before ituluQim and 
before deprivation^ and that the patron might prefent to it, u 
ad eccUfiamjam vacantem^ and that the Jtat, 21 /f. 8. has not al- 
tered the law in this point, it may fairly be inGfted that the 
church in queftion was fo void on the 31ft of OBober 1759, the 
day of the inftitntion to the fecond benefice, that the ptrDa 
thereof could not afterwards, on the 9th of Novetnier foilomng, 
transfer the right of prefentation (to the church in queftion} by 
a grant of the advowfon in fee to the plaintiff. 

This point was fo very clear upon breaking the cafe on die 
former argument, that there is not much occafion to fpeak toit^ 
the cafes then cited feem to put the matter out of doubt. Jenldar 
Cent. 236. Dyr 282. I Legn. 67. Co. Lit. 1 20. 

The patron of an advowfon of a church being void^ grants t(^ 
-B. proximam prstfentationem to the faid church jam vacantem, fO^ 
that it fhali be lawful for B, to prefent to the church for thi» 
turn. Refolved by all the judges that this grant is void by ^ 
fubjefl ; for this avoidance is a thing in a&ion and privipy, aA& 
veiled in the perfon of the grantor, and is as a relief, or arrear- 
age of rent, or an obligation, or a debt; prefentation ib only aa 
commendation of a clerk to the bifliop, to be admitted to ^ 
church being void* Dyer 282. S. P. 

Cro.EIiz. 173. Broole/hys czky ^/are impedit : upon the de- 
claration it appeared, that a grant of the n^xt avoidance wa5 
made to hioj and one if. -B., and after the church became roid 
H. B, releafed to the plaintiflFali his eftate, right, and title; and 
he being difturbed, brought a quare impedit in his own name only t 
and after vcrdid, this matter v/as allcdgcd in arrcft of judgmftiti 
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\ releafe after avoidance was void, for it is a thing ia 
^hich cannot be granted or releafi^d from one to another; 
^-noas adjudged. Adams's cafe, i6 Ed. 3. in quart impe^ 
L in 3ofwtlPs cafe, 6 Rep. 50. b. which was thus : D. 
Ted of a manor to Which an advow(bn was appendant, and 
the manor defcended to £. an infant ; Adamt ufurped 
the infancy of E. ; E. at full age enfeoflFed F. of the 
afterwards the church became void, and F, prefented^ 
aflignee of Adams brought a quare impedit / and it was 
d, that by the ufurpation the infiant was out of the pof** 
>f the advowfon ; fo that by his feoffment of the manor 
ige, nothing in the advowfon pafled to the feoffee, be- 
le feoffor had but a right, and the ufurpation was void- 
aAion, which could not be transferred to a ftranger. 

pply this to the prefent cafe. At the time of .the inftitu- 
the fecond living the patron had a right toi" prefent^ and 
lave had his quart impedit if he had been difturbed ; and 
ht cannot after be transferred by a grant of th^ advowfoa 
plaintiff'. 

i|an be feifed of an advowfon in grofs, or in fee appendant F. K.B. 71* . 
nor, and the church voids, and he dieth, his executor (ball 4^ 
and not the heir. Bro. tit. Preftntation, pi. 34. S* C 5] p/miIr' 

lie appendix to the Regijhr^ tit. Brtvia Vtttra bt OJJiciii 
Corona^ et clericerum de curfu in Canctllaria^ foL 43. ther6 
It of quart impedit for an executor to prefent (o a chnrch 
became void in the life of the teftaton 

tit. Prefentment^ pL 22.. If baron is feifed of an advow* 
urt uxorist (as her dower by a former hulb^nd,) and t}ie 
voids, and the feme dies before didurbancc, and after . 
3n is difturbed, he (h^U have this prefentation, though he 
(enant by the curtcfy. 

If the fame perfon be parfon of the church, and alfo be 
n fee of the advowfon and dies, the prefentation belongs 
leir, and not to the executor, becaufe the defcent . and 
K*e happened the fame inftant, and the elder right (hall 
orred. 3 Lev. 47. Ho/t v. Epi/c, Wint<in* 

ESz. 8 1 f . Leak v. Biybop of Coventry and Dr. Babington. 
B. feifed in fee of every other turn ; A. prefentcd, then 
ented, and after induAion his clerk is deprived, but no 
is given. The bi(hop collates; ^. grants his fee to J. S. 
Uatce di^$ } it is now J?.'s tunii for A., before his grant 
O3 '^ 



tp y. $.t (Having the right,) might have Mmote^ the ctlhftilfcf 
iie^t of notice | but he dying incumbent ^.'s lum ilfiem^ 
^ut after -d'fk gn^nt to y« o* neitb^ ^. nor y. j. co^M pccfnl^ 
an4 the celtatioix ia good agaioft ali but t)ifl| lery patfoa, wh9 
after the grant, could not ha?e adioni but ha b^ deftioytdil 
by hi^ gi^aotj and fo none can have it. 

To tpplj thia to the prefent cala. 

Upon the 3 ift of O^bifr the true patron niighl)uv« piffaitii 
therefore he had a right to prefciu in^cpediattly and before ik 
grant of the advow&n to the pUintiflF; whs^ u thU. |heo2 hill 
grant to a ftranger of an iipmediate vigbt to^prefaoti wkkh 
feema to be the fame thing ^u other word% ^ a grant Ojf a pf¥lit 
' avoidance, and with great deference the bi(bop'6 collatioa is 
gotpd.^inft the plaiatiffi who v^ a Jh^0nt$^ ^ M# aivimfat m 
$ke 3[i Qaobirt when tie right rf prefofOatkm fafi msarmi U At 
tllftn triie pflimn i for it fqems to be very cl^r tjhait ihe tfiA 
pllitron then had a right to prefent if he pl«afe4« 

From hence it appears, that by the law as it flood bebie 
21 H^ 8. and by many refolutions, fincq tlMt ftatut€» that vpfa 
the ittfiittttion to the fecond living the pa^^rpn of tjhe firll had 1^ 
right to prefent* ' 

Tha^ I\e can only prefent to a church which ia vM it^fiBt 
•and not to one that is only voidable. 

That a patron having an immediate right to pidGtnt c^&npl 
convey that rights for in other words it would be conveying a 
prcfeni avoidance. 

And fo the phmtiflF has not any title, and therefore cannot 
have judgment. 

Another quedion is, whether the firft living became fe void' 
by inftitution to the fecond that tie patrm was boun4 ^ take 
notice without notice given ? 

This point was not much debated upon the fovmer argument i 
and though it may be doubtful whether the bifliep baa collated 
rjj^htfuliy or not, for want of notice to the patron, yet if the plain- 
tiflThas fliewn no title in his co^nt, he cannot have judgnent. 

But it is fubmitted the bi&op has collated rightfully wtdieat 
giving notice to the former patroq or bia grafiteci if the &rft 
living was void by the inftitutioii tQ the £»)«!» 

- The 
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Tlie inftitutlon to the fecond living was a ceflion of the firft 
Ijthe common law, without anf deprivation. Faugh, ai. 
^nd if this was a ceflion at common law, the patron is to take 
notice and prefent, without expelling notice from the bilhop. 
Cod. 834. 

It is further fubmitted, that as this living is above 8 Lperann. 
it is Toid by tht J^irit of the (latute of ai /f. 8. which is a public 
law, and it it is a public law the patron is bound to take notice^ 
(witl^out notice given him,} and to prefent within fix months i^t 
his peril. Holland's cafe, and Faugh. 131. Perhaps it plight 
be otherwife if the living was under 8 A per ann.y becaufe the 
ftatute does not extend to thofe livings. 

Upon the wbole^ the defendants fubmit it with great deference 
to the court that the church was void ujpon inftitution' to the 
(JBCond living, that the patron was obliged to take notice without 
notice given to him, and to prefent within fix months after the 
inftitution to the fedond living ; and that although both thefe 
points (hould be againft the defendants, yet if the plaintiff has 
no title, he cannot have judgment, for if he recovers, it muft 
'be on the ftrength of his own and not on the weaknefs of the 
defendants' title, who are in pofleflion. Faugh. 8. 58. 6o. 

In reply for the plaintiff it was obje£led, that it did not fub- Seijetnc 
iUntially appear upon this record that the church was void at Buriaad. 
the time of the grant of the advowfon to the plaintiff, becaufe 
the day of the date thereof (9th of November 1759) mentioned in 
the count is not material, but mere form coming under a videll^ 
cet s and it not being material, the not denying it by defendants 
is no admiflion of it \ for non-denial on\j admits thofe fa£ts which 
are materially alledged \ and it would be extremely hard upon 
the plaintiff that fuch an immaterial thing which the defendant 
may not deny (hpuld conclude him ; that the time of feifin in a Bro. C«afcC 
^psare hnpedit is immaterial ; and feifin generally, in the time of 35* 
peace, in the reign of fuch a king, being alledged, is fufii* 
<nent; and it is the conftant courfe to alledge feifin generally. 
Skin. 66o. That which is alledged by way of conveyance or 
indacement to the fubflance of the matter need not to be fo 
eertainly alledged as that which is the fubftance itfeif. Co. Lat. 
.303. a. The grant to and feifin of the plaintiff in the prefent 
cafe is the fubftance, and if the defendants had chofe to con- 
trovert the plaintiff '9 title, and infill upon the church being void 
on the inftitution to the fecond living, they ought to have firft 
admitted the grant and feifin of the plaintiff, as alledged in the 
oounr, and then gone further and alledged that before the plain- 
tiff i&iii/ any thing in the advowfon^ the church in queftion became 
Yoid^ and (hewn when and how it became fo, and that it con- 

O 4. tinued 
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tlnu^d void until and at the time of the grant to the plaiodffi ktA 
afterwards until the end of fix months from the time it became 
void ; whereupon the biftiop on fuch a da]r collated the chorch 
on the defendant TVhrtebead^ and then the incumbent Jf^bitekai 
to have trav<*rfed» ai/q hoc, that the' late incumbent Tiomas 
Gnjley was tnftituted to the fecond benefice after the advowfon 
of the church in queftion was granted to the phintiflFin manner 
and form as by the declaration is alledged ; isf hoc parahu ^ 
verificare^ Sec. If the defendants had thus pleaded, and me 
plauntiflF had taken iflue upon the traverfe, it mu(l have been 
found for him, if the grant was made before the tHflitatian to the 
fecond living ; if it had been found' fpecially (which moft probably 
would have been the cafe) that the grant was really made on 
the day alledged in the county which was 1 2 days before the 
induBion to the fecond living -, the matter of plaintiff's title 
would have come fairly before the court, and the queftion would, 
have been, whether the church was^ void upon the inftitution 
to the (econd living that this turn could not pa(s to the plaintiff 
after that time by the grant ? but as the pleadings now are, the 
plaintiff has a good title before the tnJKtution to the fecond living, 
notwithftanding the day of the date of the deed of grant be after 
it, becaufe the time of the grant is not made material by pleading 
properly, but the defendants have entirely relied that lapfe 
of time runs from the time of inftitution and not of induBion to 
the fecond living, that the day in the declaration is not material* 
2 Stra. 806. 5 Mod. %Z6. and many othqr cafe$« 

It vras further infifted in reply, that admitting the church was 
fo far void upon the injlitntion to the fecond living before induc^^ 
tion, and the patron may take notice of it if he pleafes, and pr^^ 
fent, yet no lapfe (hall incur in this cafe againft him unlefs notice 
be given to him ; no more than if thexhurch be void by refi^- 
nation , according to Lord Popham in Dighf% cafe, 4 Rep, 75. 7^ 

Upon thi5 argument the whole court feeraed to be of opinio:^ 
that the church wisy^ void upon inftitution to the fecond livings 
that the patron might have taken notice thereof, and prefented » 
he pleafed, but incline d to think that lapfe (hall not incur froi^i 
the time of the inftitution againft the patron unlefs notice be give ^ 
him, but they thought that lapfe would run from the time (^ 
induclion without notice given him. 

The plaintiff's couofcl not being aware of the objeflio'n wit*^ 
refpeft to the immateriality of the day of the date df the granO 
which is under a vldelictt in the count, was not prepared to am-* 
fwer it, and therefore that fipgle point was adjourned to be fpok^ 
to again. 
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This term the point refenred for further argument was fpoken Pfo ^oer. 
anin ) after which the court were clearly of opinion, that 5^^ 
5 day of the date of the deed of grant in the count coming pi.^. * 
der a wdelicrt, and being never taken notice of again in any - » ii. 7. iS. 
rt of the pleadings^ was totally immaterial* and fo the plaintiff ^^^^^* 
1 (hewn a good title } and they were alfo clearly of opinion \ init.^su 
It the church was fo void upon tnJHtutlon to the fccond living, 12 Mod. 
It the patron might prefent unmmediately thereupon if he S?^* 
afed; but that the bithophad no right to collate by lapfe ^^' ^' 
thout giving notice \ and therefore, without laying more, YeW. is), 
7 unanimoufly gave judgment for the plaintiff: which was ^]Jj/V?* 
erwards affirmed upon a vmt 9f error m the Kinj^i Biftci. ^%, ' ^^ 

ludfment 

Before judgment was given in the above cafe, the defendants ^^ '****' 
»¥ed for leave to amend their pleas* in order to have put their Rro«ni.i40. 
'ence upon the plaintiff's defe£i of title, and not upon lapfe i^'trth-aS^. 
ime ; but the court refufed it^ becaufe it was a total changing ^^^yjt^l 
their defence, and was not like an amendment, but was 561. 
Jcing new pleas ; the amendment intended to hare been made ^^ ^^ 
s, to have concluded the biQiop's plea in the following manner; q^jJ^^ 
1 the faid bilhop further faith, that the faid Thomas GnJUj being pi. 60. 
admitted, inftituted, and induced into the (aid north mediety ^T*^ 
Ae faid church of Gnat Bheepj^ and being incumbent thereof, \^^^ .^ 
t die faid Thomas Grejley afterwards,, and hifort thi making rf Cro. Car. 
ffia indenture in the faid declaration laflh mentioned^ and bejfore 50'* 
\Ud Edward had any thing in the faidaavow/in ef the faid north ^f^^^ 
vety of the church of Great Sheepy aforefiud, to wir, on the 31ft- pennit the 
' of Offober in the year of our Lord 1 7 ;o, at Great Sheepy afore- <*«f«o<**»» 
i» accepted and took the laid other benefice with cure of pieatfoaito 
is of the yearly value of 8/., to wit, the faid rediory of the change dMir 
ilh church of 5m/^ aforefaid, otherwife called Nether Sealem firft^cfwcfc 

(aid county of Leicefter^ Und the faid Thomas Grefley was 
•Twards admitted and iiiftituted into the fame before the 
icing of the faid indenture in the faid declaration laflly men- 
ftcd, and before the faid Edvfard had any thing in the faid 
owfon of the faid north mediety of the faid church of Great 
ij^ aforefaid, to wit, on the faid 31ft day of 03oher in thq 
V of our Lord 1759, that is to fay, at Great Sheepy atorefaid, 
ereby and by force of the ftatute aforefaid in fuch cafe made 
L provided, the faid north mediety of the faid church of Great 
^ aforefaid became vacant, ai)d remained, continued, and 
u fo vacant until and at the time of the making of the faid 
cntureinthe faid declaration laftly mentioned, and afterwards 
:il the end and expiration of fix months from the time that the 
1 Thomas Grefley accepted and took the faid reflory of the faid 
arch of Scale^ otherwife Nether Seale^ and was admitted and 
Utated into the fame as aforefaid, whereby the rieht of col- 
ing ;h^ Cud north mediety of the church of Great Sheepy afore- 
faid 
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faul derohred to the £iid bifliop asordioarj of that pheo bf ret* j 
fon of the lapfe of time as afore&id, whereftHre the £ud biftop^^g 
after the faid fix months from the time that the £iid TImm ^ i^ 
Grefity accepted and took the faid redory of the dmrch of ^**^^— 
otherwiffr N^tber SeaU^ and was admitted and snftituted into t^ 
fame, were lap&d, that is to fay, on the aoth AtjoS Jum in i 
year of onr Lord 1 760, at Great Sbeipj aforeCud, collated L 
faid north medietv of die church of Gretd Sheeftf aforeOud, 
beii^ vacant on the faid Tkomas WiiuiMdhis clerk, and cant 
the laid Tiowtu Wbiiebead to be inftituted and bdu^ed into 1 
fame, in the time of peace in the time of the Lord Gtmrgt \ 
Second, late King of Grvo/ Britmn^ &c. by reafon whereof 1 
faid Tlxmas IVbitehead from thence hidierto hath been and fti^B] 
19 parfon of the faid north mediety of the fiud chmch of Gnt^^ 
Sbtipj imparfoned in the fame \ and this the (aid hifliop b fea& y 
to verify \ wherefore he prays judgment if the £ud "^ ' 
' ought to have his aforefaid adiion againft him, (aV. ^ 



N§ies The defendant JThhebead^B plea ought tobi^^< 
eluded in like manner as the biOipp^s plea, only with diit 
ference, that it ought to have traveiied (at the latter end iTinrrfcil) 
a^ftn ioc, that the faid Thomas Gre/Uf was inftitnted into ^ 
faid reAory of the church of Seak aforefaid, after the iSud 1 
ties of the (aid advowfon of the north mediety of the faid ct 
of Gnai Bhtipj were or either of them was granted to the iaMi 
Eihmrd, in manner and form as by, the (aid declaratiua aboM^ is 
fuppofed ; et boc, &c. ; wherefore, tsfc. 
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YnXkm^ £fq. vtr/us Wood, Efq. Member of Parlia* 
ment. C. B. 

THIS was a proceeding by bill againft the defendant, which Waateft 
was gf E(^r term lad, and in Trimtj term laft the de- coacmoaace 
fendant pleaded the general ifTuci whereupon iflue was joined j^^ jf^ 
that term ; the paper book of the iflue has been delivered to the Toed maf 
defendant's attorney, whereby the whole proceedings in this be catered it 
cmnfi: appear to be of Trinity term, without any eantimumce from ^^^ 
J^a/Ur to Trinity^ or any aHas proat pattt^ which is irregulars a Vcat 69« 
this being a proceeding by bill of Eafter term ; and therefore it iBrown*a* 
Is nQW moved that the iflue as delivered may be fct aCde for this ^^^' *^ 
iticgnlaiity. On (hewing caufe^ 

Cirrui— This is a nice objection, it is mere matter of form ; 
lad we think the continuance^ or mlias pmti patsi^ are not ne- 
ceffiiry in the iflfue paper, it may be entered at any time upon 
Ac rolL The rule to (hew caufe was difchaiged. 

White verfus Shaw. C. B. 

THIS was trefpa(s, aflault and battery, whereiipon the plain- Qood cimi 
tiflF declared, that whereas the defendant 4 December l^6^, J\?**^« 
It LeeJi^ made an aflault upon the plaintiflT, btc. The defendant ^a^f^ 
demurred, and (hewed for fpecial caufe, that the fuppofed aflault demurrer. 
a the caimh-part of the 4cciaration b not charged expre(sly or ^Uf.^o^. 
>ofi(ively, but only by way c^ recital. » Buir. mS. 

a Show. iy« 

Sexjeant Hewitt for the defendant infifted that this, being l%^l'i6. 
liewn for fpecial caufe of deqiurrer, is bad ; and cited Amjm 
r. Shwi^ I &tra. 624. J9. R. where it was ill after a verdict and 
ludgmcnt arrefted \ and 2 Barnes 360, 361. C B. where this 
19 held to be iU upon a fpecial demurrer, though the court in 
Uut caiie hcUk wclL enough after a verdijl. 

Serjeant 
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iSiJ. 187. Serjeant Sayer for the plaintifF infifled, that although this 

ISO- might be bad in a proceeding by bill in the King's Bench, yet 

CwT^Ei.^*^ in this court where the writ is fet forth in the declarations and 

185. 198. is part thereof, the count is helped and made good by the writ; 

^Vent. Mj. the cafe cited from Barnes 360. of Dougias and Hali^ was afgoed 

• * in B. R. upon a writ of error, Trinity iS bf ig Geo. 2- by Mr. 

Stracey for the plaintiff, and Serjeant Draper for the defendant 

in error, when the court were very much inclined to get over 

this obje£lion, and faid that they thought the count was helped 

by the writ ; and Dennifon J. faid, he thought they might rejedl 

the word nvhereas as furplufage, as the court frequently does 

where a man's name is miftaken in the declaration, and that he 

was glad to fee the court inclined to get over this frivolous ob* 

je&ion ; it was not then determined, but ordered to'be fpokea 

to a fecond time ; but it never was, the plaintiff in error feeing 

the court fo (Irongly inclined to a(Erm the judgment of the 

C* B* (See my report of this cafe in B. R.\ 

ajQDd Y97- Curia — Perhaps if this had been a proceeding by bill in B. R^ 
it might have been ill, according to the cafe in Stra. 621. where 
it was ill after a verdi£l ( but in this court where the writ is fet 
out in the declaration, the count (we think) is helped thereby^ 
and the plaintiff muft have judgmeat« 



Wilkes, Efq. verfus Wood, Efq. Member of Parlia- 
ment. C. B. loth of November. 

Xtant t» Y N trefpafs, aflTautt and Imprifonment, the defendant pleaded 

^^wlfim^ thr general iffue, whereupon iffue was joined laft term, and 

Sid plead V notice of trial given for to-morrow the i ith of November. On 

ipcciii plea Monday laft, the 7th of November^ the defendant moved for leave 

iiDd*wal^' to withdraw his plea of the general iffuc^ and to plead again the 

yrivii'egcof general iffue, and a fpecial juftification under a warrant of Lord 

f4iiiainait^ Halifax^ feqretary of ftate i and relied upon tlie cafe of Toflor 

agaiuft JoddrcU^ B. R. Mich. 23 Geo. 2. where, in imprifonmei^ 

the defendant had pleaded the general iffue, the court gave him 

leave to withdraw that plea, and plead a juftification that he was 

mafler of a (hip, that plaintiff was making a mutiny therein, and 

fo he imprifoncd him, upon terms of taking Qiprt notice of trial, 

^r\^ giving plaintiff judgment of the fame term. The like was 

donc'mB^djrkhi^n and Matthews^ Trin. 23 Geo. 2. J8. R. and in 

many other fimilar cafes, where the court could prevent thq 

plaintiff from being delayed^ or fuffering any inconvenience^ 



n 



Serjeant Gtynn^ for the plaintiff, objeftcd that the defemknt 

ild not, by coming into the ufual terms, put the plaintiff into 

iaxue fituation he was now in, the privilege of parKament 

taking 
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^caking place next Monday; whereupon defendant agreed to 
-^ffraive hu privilege^ but it was anfwered by G/ynft, that the prU . 
'wilcgc of a memlser was the privilege of the whole houfei and that ' 
lie could not waive it without leave of the houfe ; and that tHc 
Xioufe might infift upon the privilege. 

Cirrw— We will not fuppofc any thing fo dJfhonourablc in the 
Houfe of Commons ; let the rule be made abfolute upon defend- 
ant's taking (hort notice of trial, and that if the plaintiff has a 
vcrdiflbj he ihall have judgment of this term. 

Wiies againft Webb efq. member^ l^c. the like motion, and 
tlie like rule* 

Huckle verfus Money. C. B. 

^pRjESPASS, aflault and imprlfonment ; iflue joined upon Anewtria 
^ the general iffue Not guilty, tried before the Lord Chief ^^ exccffitt 
Jttfticc, when it was proved for the plaintiff that he is a journey- JniJ^'fYnd* 
man printer, and was taken into cuftody by the defendant (a imprifcm- 
King^ meffenger) upon fufpicion of having printed the Nsrtb mentce. 
*J3rk9nf Number 45 ; that the plaintiff kept him in cuftody ^**^'^* 
about fix hours, but ufed him very civilly by treating him with 
beef-fteaks and beer, fo that he fuffered very little or no da- 
2nage8i the defendant attempted to juftify under the general 
"Warrant of a fecretary of ftate, to apprehend the printers and 
publilhers of the faid North Briton, Number 45, (which is be- 
fore fet forth at length in the cafe of Tie King and Wilkes, Ec^» 
terTermf 3.6^0. 3.) by virtue of the Jlat. of Jac. i. and the 

^at, 24 Geo. 2. cap. 44. but was over-ruled by the Lord Chief 
Jttftice ; whereupon the king's counfel, who were advocates for 

- the defendant, tendered a bill of exceptions, which has not yet 
1)een argued ^ the jury gave 300/. damages. 

It was now moved by Serjeant Whitaher that the verdi£k 
might be fet afide, and a new trial had ; for that it appeared 
upon the evidence the plaintiff was only a journeyman to Leech 
the printer 2t the weekly wages of a guinea, that he was con- 
fined but a few hours, and very civilly and well treated by the 
defendant^ fo that 300/. were moft outrageous damages in this 
cafe, and a new trial ' he hoped would be granted ; and cited 
Cheunhersy. Robinfin, i Stra,6^i. which was an a£lion for a 
malicious profecutlon upon an indi£lment wherein the jury gave 
xcoo/. damages, and the court granted a new trial for the excef- 
Gvenefs of the damages. Several other fimilar cafes were cited 
to induce the. court to grant a new trial, 

Serjeant 
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Satjetfit Bmrland^ for the plamtUF^ infifted Aat in tefel «f 
ftft» which found merely in damagrcs, and vt Mt Hke Ak aT 
mffumffiu the coort will neref interpofe in fetting afid6 teidids 
ior exceflive damages ; that in the cafe of LnHtan agidnft Mtii 
and others, reforming conftables, C. S. in an aftion of trefpib 
and imprifonment, the jury gave 300/. damages; and this covt 
refafed to grant a new trial, though the plaintiflF had Mt bcca 
imprifoned abore 24 hours. And in a late cafe in B» R. fftrcri* 
minal conrerfation 500/. damages were giTcn agasnft a mail ia 
very poor circumftances, as appeared to the ctnirt by afidafit^ 
and yet they would not grant a new trial, but faid they coold 
not interpofe in cafes of tort, unlefs the damages were yery M« 
rageous j but that the jury were the fole judges of the C 



Lord Chief Juftice^— >In all motions for new trials, it is as ab* 
folutely neceflary fbr the Coort to enter into the nature of die 
caufe, the evidence, fads, and circumftances of the cafie, is 
for a jury ; the law has not laid down what (hall be the meafofe 
of damages in a£lions of /dit; the meafure is vague alld uncer- 
tain, depending upon a vaft variety of caofes, fafls. and dfciitt^ 
fiances ; Urts or injuries which may be done by one man to 
another are infinite ; in cafes of criminal converfaticm, bstttetyi 
imprifonment, flander, malicious profetutions, tft. the ftat^ 
degree, quality, trade, or profeflion of the party injured, as wd 
as of the perfon who did the injury, maft be, and generally ait, 
confidered by a jury in giving damages. The few cafes to be 
found in the books of new trials for torii^ (hews that COQtti of 
juftice have mod commonly fct their faces againft them; atid 
the courts interfering in thefe cafes would be laying afide juries. 
Before the time of granting new trials, there is no inftatKC that 
the judges ever intermeddled with the damages* 

I (hall now ftate the nature of this cafe, as it appeared opoK 
the evidence at the trial : a warrant wad granted by JLord Half^i 
fecretary of (late, dire£led to four meflengers, to apprehend and 
feize the printers and pubiifliers of a paper called the North B^ 
ton. Number 45, without any information or charge laid before 
the fecretary of ftate, previous to the granting thereof, «»* 
without naming anypcrfon whatfoevcr in the warrant ; Carrifil^ 
fofif the firft of the meffengers to whom the warram was ^ 
reded, from fome private intelligence he had got that Lacb ^^ 
the printer of the North Briton^ Number 45, direfied the de- 
fendant to execute the warrant upon the plaintiff, (one of La^^ 
journeymen,) and took him into cuftody for about fix hoti^» 
and daring that time treated him well j the perfonal injury doo^ 
to him was very fmall, fo that if the jury had been confined ^J 
their, oath to confider the mere perfonal injnry only, perb^* 
20/. damages would have been thought damages fufficient; ^^^ 
the (mall injury done to the plaintiff, or the iuconfiderablei^^^l 
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tf his ftation and rank in life did not appear tot be jury in that 
Inking light in which the great point of law touching the li- 
berty of the fubje£b appeared to them at the trial ; they faw a 
nagiftrate over all the king's fubjedis, exerciGng arbitrary power, 
iolating Magna Charta^ and attempting to deftroy the liberty 
>f the kingdom, by inGfting upon the legality of this genena 
rarrant before them \ they heard the king's counfel, and faw 
he folicitor of the treafury endeavouring to fupport ^nd main- 
ain the legality of the warrant in a tyrannical and fevere man- 
ler. Thefe are the ideas which ftruck the jury on the trial; 
Hid I think they have done rig,ht in i^iving exemplary damages. 
To enter a man's houfe by virtue of a namelefs warrant, in order 
£o procure evidence, is worfe than the Spanifi inquifition ; a law 
under which no EngUJbman would wi(h to live an hour ; it was 
a moft daring public attack made upon the liberty of ^e fubjeQ« 
[ thought that rhe 29th chapter of Magna Ciarta, NuUas liber 
hmm a^dittr vel imprififtetur^ isfc. ntcjuptr eum ibimus^ bfc. mj/l 
per kgmU judicium parium fuorum velper kgem terrm^ istc. which 
is pointed againll arbitrary power, was violated. I cannot fay 
mat damages I (hould have given if I had been upon the jury ( 
bat I direAed and told them they were not bound to any certain 
damages againft the folieitor-generars argument. Upon tht 
iriiolet I am of opinion the damages are not exceffive $ and 
that it is very dangerous for the judges to intermeddle in da« 
mages for i^rtt ; it muft be a glaring cafe indeed of outrageous 
daaages in a tort^ and which all mankind at firft blu(h maft 
think fo, to induce a court to grant a new trial for excdivc 
dsoMges. 

BaihurJI J.— I am of myjord's opinion, and particularly in 
the nutter of damages, wherein he dire£ied the jury that they 
were not bound to certain damages. This is a motion to fet 
t6de 15 verdiAs in tSeQt\ iot all the other perfons who have 
bmught actons againfl: thefe mefiengers have had verdi^ls for 
aoo£ in each caufe by confent, after two of the aftioas wera 
ftdlj heard and tried. €live J. abfent. 

Par <KrJ w » f N ew trial rcf ufed. 
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Avowry lOf 
vent for efi« 
loyment of 
Un^ under a 
pvoldemUe. 



CQ^ifaiice 
fortlMMike 
by leave of 
the court* 



Syllivan ver/us Stradling. C B. 

TN replevin for taking and unjuflly detaining two heifen rf 
the plaintiff'. The defendant firft aTows that the place in 
which, (sV. is two acres of meadow-land lying and being at a 
place called T^pt Corner ^ in the parifli of Lj9i^ in die county of 
Somerfet^ and that one James Harris for two years, ended the 
fecond day of February 1 761, and from thence untU and at the 
fame time when, isfc. enjoyed the land in which, bfr. as tenant 
thereof under a demife made to him by the defendant ^ the 
yearly rent of 2/. ax. payable to the defendant yearly on the 2d 
day of February in every year, and becaufe 4/. 4 x. of the rent 
for the faid two years ended on the ad day of Februeury aforefaid 
in the year laft aforefaid on that day and year, and alfo at the 
faid time when, isfe. were in arrear and unpaid to the defendant, 
the defendant well avows the taking of the cattle in the place in 
which, fstc. and juftly, &r. for and in the name of a diftrefs for 
the rent fo in arrear and unpaid, which rent (till remains due 
and in arrear to the defendant; and the defendant for further 
cognizance by leave of the court, isfe. as bailiff' of Jolm PMS^^ 
weU acknowledges the taking of the cattle in the place in whidi, 
(s^c. and juftly, bfc. becaufe he fays that the faid {dace -at the 
time when, isfc. *and long before, was two acres of meadow-land 
lying and being at a place called Taps Corner in the county afore- 
faid, and that the faid James Harris for two years, ended on the 
2d day of February 1761, and from thence until and at the time 
when^ ts^c. enjoyed the faid land in which, &r. under a demife 
thereof before made to him by the faid John Phillips^ at the yeariy 
rent of 2/. 2x. payable yearly on the 2d day of February in every 
year, and during all that time held the fame of the faid Johm 
PhilUps by virtue of the faid demife as his tenant thereof at die 
rent aforefaid, payable as aforefaid, and becaufe 4/. 4/, of the 
rent for two years, ended on the 2d day of February in the year 
laft aforefaid, and alfo at the faid time when, life, were in anear 
and unpaid to the faid John Phillips^ the faid defendant as bailiff 

of 
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erf the faid John Pbillipft well acknowledges the taking of the 
Caid cattle in the place in which, ^c. and juftly, ^c^ for aq^ 
io the name of a diftrefs for the faid rent fo in arrear and un- 
paid, and which rent (till remains due in arrear and unpaid to 
chc till John Phiilips, &c. 

And the faid plaintiff as to the defendant's avowry fays, that Plea to ^Am 
the defendant, for any thing by him therein allcdged, ought not J^f^^ 
to avow the taking of the cattle in the place in which, tJc. to be took* the' 
juft, becaufe he fays that the defendant at the time when, iic. of "itie of hit 
oh own wrong, and withouL.anT iiiclucaufe as the defendant ^^^^"'"^S- 
hath in his avowry alledged, tooK the cattle of the plaintiQF in the . 
place in which, He. and unjuftly detained them in manner and 
lorxn as the plaintiff hath above complained a^inft him ; and 
this the plaintiff prays may b& inquired of by the country, and Iflue to thq 
the defendant doth the like. And the plaintiff, as to the cog- «o»*n^- 
aizance of the defendant, fays, that the plaintiff for any thing by The like 
the defendant in that cognizance alledged, ought not as bailiff of P*" f© «^« 
the faid John Phillips to acknowledge the taking of^the cattle in '^^««^''*°^«'' 
^ place in which, iic.^ to be juft, becaufe he Uys,^that the de- 
fendant at the time when, lie. of his own wrong and without 
^^^ fuch caufe as he hath in his cognizance alledged, took the 
^Attlc of the plaintiff in the place in which, He. and unjuftly 
Stained them, in manner and form as the plaintiff hath above 
pOtti|ilained againft him : and this tlie plaintiff prays may be alfo iflTue to tbo 
*nquuedof by the country; and the defendant doth the like, He. countiy. 
'^d the phintiff, for further plea as to the avowry of the defcnd- 
y^^9 by leave of the court, tsfc. further fays, that the defendant Pin m bar 
k ^^1 ^^Z ^1 ^^"^ *" ^^*t avowry alledged, ought not to avow J® Jf *,^J^" 
j^ taking of the cattle in the place in which, He. to be juft, &c/thac oT* 
pcanfe he fays, that at the time when the defendant is aboye defendant 
^■Ppofed to have made the demifc in the avowtry mentioned, of ^i^^^^H^ 
pC faid meadow land, he had not any eftate in the faid meadow 
**nd, whereby he could make fuch demife to the faid Janus Har-- 
^^i tod this he is ready to verify : wherefore, inafmuch as the * 
^fendant hath acknowledged the uking of the cattle in the 
^^ce in which| He. he prays judgment and his damages by rea- 
^oa thereof to be adjudged to him, I3e. And the plaintiff for The like 
■ ^^Aer plea, as to the cognizance of the defendant, bv leave of ^^j."^^ 
^^ court; lie. fays, that the defendant, for any thing by him in niiancc by* 
^^ cognizance alledged, ought not as bailiff of the faid John leave, fc«. 
^^Upi to acknowledge the taking of the cattle in the place in 
^l^idio He* to1>e juft, becaufe he favs, that at the time when 
^c filid John Phillips is fuppofed to nave made the demife in the 
^feiisance nwntioned of the faid meadow land, he the faid John 
-^^tUps had not any eftate in the faid meadow land ^erebv he 
^^d make fuch demile to the faid James Harris; and this lie is 
"^7 to verify : wherefore, inafmuch as the defendant hath 
•ckoowledgcd the taking of the faid cattle in the place in 
Vol. II. P which. 



aio Hilary Term, 4 C^o. III. 1764. 

Mrhich, lie. he prays judgment and his damages, by reafon of tlie 
taking and unjullly detaining the cattle, to be adjudged to 
him, Vc. 

Detnunw^ And the defendant fays, that the plea of the plaintiff by him 
w ^'^i^ fecondly pleaded in bar to the avowry, and the matters therein 
tf»«vT« contained, are not fufficienc in law to bar the defendant from 
avowing the taking of the cattle in the faid place in which, tf^. 
to be juil ; to which faid pica, in manner and form as the fame is 
pleaded, the defendant has no neccffity, nor is bound by the law 
of the land to anfwer ; and this he is ready to verify ! whcrcforef 
for want of a fufficicnt plea in bar, the defendant prays judgment 
and a return of the cattle, together with his damages, &fr. ac« 
cording to the form of the flatute, iic. to be adjudged to him, 
Speotlcatife igc. And for caufes of demurrer in law, the defendant (hews to 
ofdemuner. ^j^^ ^^^^ ^^it following caufes, viz. for that the plaintiff hath not 
by his faid plea in bar admitted, traverfed, or denied the demife 
mentioned in the avowry to have been made by the defendant, 
but hath attempted to introduce a collateral iffue that the defend- 
ant had not power to demife the premifes ; and for that the &id 
pleais onlyargumentative, uncertain, infufficient,and wants fonn, 
Demurrer to ^c. And the defendant as to the plea of the plaintiff by him 
^^^'dif fecondly pleaded in bar to the cognizance of the defendant fays, i 
-fl^nifaoce. *^^^ ^^ ^1 J'^^fon of any thing by the pbintiff in that plea al- 
ledged, ought not to be barred from acknowledging as bailiffof 
the faid John Phillips the takii^g of the faid cattle in the place in 
which, &c. to be juft, tsfr. To which plea, in manner and fonn 
as the fame is pleaded, the defendant hath no neceffity, nor is 
bound by the law of the land to anfwer ; and this he is ready to 
verify : wherefore, for want of a fufficient plea in thb behalf, the 
defendant prays judgment and a return of the cattle, together 
with his damages, lie. according to the form of the (latutei He* 
Special ^o be adjudged to him, lie. And for caufes of demurrer in lav, 
taufissof tlic defendant fhews to the court the following caufes, viz. Fof 
<kniorrer. ^y^^^ ^j^e plaintiff hath not by hfs faid plea admitted, traverfed, or 
denied the demife mentioned in the cognizance to have bcctt 
made by the faid John Phillips^ but hath attempted to introduce 
a collateral iffue that the defendant had no power to deroife the 
premifes ; and for that the faid plea is only argumentadve, un* 
certain, infufficient, and wants form, He. 

joiiKkr ta And the plaintiff fays, that the plea by him fecondly aborc 
demurrer at pleaded in bar to the avowry, and the matters therein contained, 
to tke arow. ^^ g^^j ^^^ fufficieiit in law to bar the defendant from avowing 
^* the taking of the cattle in the place in which, tiV, to be juft i 

which plea, and the matters therein contained, the plaintiff is io<lf 
The like at to verify J and becaufe the defendant to the faid plea hath^oo^ 
to the cog- anfwercd, nor the fame in any manner denied^ the plaihtiffprsyt 
aifaace. ^ judgment, He. And the plaintiff fays, that his pica fccowBf 

abofC 
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ibovc pleaded in bar to the cognizance of the defendant, and the 
natter therein alledged, are good and fufficient in law to bnr the 
lefendanc from making cognizance as bailiff of the faid Join 
Pbilltps, of taking the cattle in the placfe in which, Wf. to be juft ; 
irhich faid plea, and the matter thereof, the pUintifFis ready to 
rerify ; and bccaufe the defendant' to the faid pica hath not an- 
wcred, nor in any manner gainfaycd, the plaintiff as before pra^s 
udgment, tic. * 

This cafe was twice folemnly atgued at the bar^ by Serjeant Nil habuit 
^urland for the defendant, and Serjeant Glynn for the plaintiff^ *? tencmei- 
n Trinity term laft \ and in this term by Serjeant Davy for tho l^blrTo'ttt 
lefendant, and Serjeadti/r^i;/// for the plaintiff. ^ > • avdwry an- 

der the ftkU, 

^ Serjeant Burland — ^The avowry and cognizance in this cafe is V,i^' ** 
;t7cn to landlords by the^j/. 1 1 Geo. 2* cap. ip, intitled, An a£l 
or the more <!f{e£taal fecuring the payment of rents, and pre- 
rcnting frauds by tenants, whereby it is enaded, ** That whereas 

* great dilGculties. often arife in "making avowries or conufance 

* upon diftreffes for rent, quit-rents, iic.^ it fliali add 'may be 
^ hwful to and for all defendants in replevin to avow or mako 
« conufance generally, that the plaintiff in replevin, or other 

* tenant of the lands and tenements whereon fuch diftrefs. was 

* made, enjoyed the fame under a grant or demife at fuch a'cer-^ 

* tain rent during the time wherein the rent diftrained for in- 

* curred, which rent was then and flill remains due." This 
laufe in the ftatute has taken away the tenant's aright to contro- 
vert the defendant's title in replevin; if it has not, and he be 
obliged fo (hew his title in the replication to the plea in bar, it 
las occafioned a greater prolixity in pleadings in replevin than 
here was before, for at common law tlie landlord or avowant 
xras obliged to fet out his title in his avowry or conufance at firft. 

It may be faid perhaps that the avowant might have replied, 
hat at the time of the demife he had a good and fufficient eftate 
n the land whereby he could make fuch demifci and that this 
rould have been a good iffue, without Cetting out the title \ but 
bis would have been a bad replication, according to Gyll againft 
llafs^ Teh, 227. Cro. Jae. 312. S. C. In debt, the plaintiff . 
leclared upon a leafe for years made by himfelf to the defendant 
)f lands in j£., rendering fo much rent^ and for fo much in arrear 
t fuch a fead he brought the a£lion. The defendant (the Icafe 
lot being by indenture) pleaded that the plaintiff at the time of 
he deqaife had nothing in the tenements whereof he could make 
he faid demife ; the plaintiff replied and faid, that at the time 
f the demife he had a good and fufficient eftate in the faid te- 
fements whereof he could make the demife, and therenpoa 
leing at.iffue and found for the plaintiff, be had his judgment. 
?he defendant brought error, and affigned- for error, that this 
ejpU^tioa was not good^ for he ought .cb have ihewn fpecially 

P2 vhat 
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wbat eftate he had at the time of the demife, fo that the cooft 
fright judge that he had fufficient in the lands whereof to mak 
(he leaffl 5 and ^he court held that the replication was not good, 
tad that the defendant might well have demurred for that caulsis 
but judgment wis affirmed, for the verdiA found for the plaintiff 
Jlith mad^ the ceplication good,.f »t the court is now afcertaincd 
that the plaintiff had an eftne whereof he could make the dcmife. 
And in 3 Lev. 193. /lyiett agiin!t7Fif/&i»i/, in c6vei}ant uponi 
deed not ihdcnicd, and dechrt d upon a Ide of land to dcfcml- 
int rendering rent, and a covenant to pay it, and alfigned a brcadi 
In noh^pajmeiit of the rent ; the defendant protefting that he 
itid not enter and enjoy the land as the plaintiff had ruppofcd,for 
plei (kid, that t^e plaint? ff nil babuit in t nitnifitis ttmpmtt £m^ 
^U^i thb plaintiff replied, that bahutt kwum tttuUtm undipHA 
mmihtrei the defendant demurred' generally, and the court held 
kbe r«p1ication ill in not (hewing what title he had j according 
10 aCri. ^la. this was not by ii^enturc 

T)\tjfat. 11 Gn. a. was made for the benefit of laadMsi 
*' tod U> obviate fome dificulties that many times occur in the 
^ Itcovery oF rents where the demifes arc not. by deed j tKstit 
' «• Jhall aiid ihay be lawful for landlords, where an agreement ii 
*< not by deed, to recover fatisfadion for the tenements occupied 
<* by the defendatit or defendants in an adioo on the cafe for tbe 
'* ufe and occupation of what was fo held or enjoyed \ and if in 
*« evidence on the trial of fuch a£lion any parol demifcf.orany 
«* agreitment (not being by deed) whereon a certain rent was 
<< referved, fhall appear, the plaintiff in fuch aAion fliall not 
<« therefore be nonfuited, but may make ufe thereof as an cfi- 
«« dence of the quantuth of the damages to be recovered.* Be- 
fof% this ftatute, landlords were under great difficulties in getdog 
their rents of tenants who had enjoyed under a parol dcmife, or 

' fome little memorandum in writing ; and in a£lions on the cafe 
for the <i(c and occupation, were often nonfuited, which dificnity 
this ftatute has removed, and now they are fafe, and may cidier 

■ bring an a£lion on the cafe for the ufe and enjoyment, or n»y 
diftrain Upon thefe'parol demifcs, and avow according to the 
ftatute without fetting out a title. 

This plea of nil habtnt in tfrnmentls is bad in this cafe, as H 

* alfo certainly is, in an adion on the cafe upon an affum^t for the 
Aife and occupation of lands \ as was determined in L^ws agsinft 

* 7r?////, B. R. Hilary, 25 Geo. 2. and in Richards againft /fcatoii 
•^4^> 13 G^' I- Nev)fime a^gainft Dugdale, B. R. — te^l* 

' I761, was the like avowry to the prefent •, the plaintiff pleaded 

* in bar to it nil habttit in Hmmentisj Scci defendant "replied fm 
' iabuit a fufficient eftate to den^fe, and concluded to the coitfi- 

try. The court held the plea bad^ and judgment was for tbe 
avowant. TIus was between landlord and tenant. ' 

Scijeant 
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Serjeant Gfynn for the plaintiff—The main queftion is. Whe- 
ther the ^^.11 Geo. 2. was intended to take away the leflee't 
right at common law to controvert the Icffor's title and authoritjr 
:o make the demife in cafes where the leafe is not by deed in* 
Icnted ? I conceive that it was not ; it has given the leflbr a new 
KTQwryV but has not taken away the leflee's ri^^ht to |>lead this 
ilea of ml iaiuity 8cc. and to put the leflbr to i&w he had foch 
tn'eftatei whereof he could make the demife ; according to LUf, 
ic. 58. << In cafe of a diilrefs or debt for rent, it hehoveth that 
' the leflbr be feifed of the fame tenementSj at the time of his 
« Icafe ; for it is a good plea for the kflfee to tsy, that the leflbr 

* had nothing in the tenements at the time of*^ the leafe |^ and 

* C#. Lhf. 47. k faysi the reafon of |his is, ^Dr that 'in evorv 

< contra^ there muft be quid fro quo, and if the leflbr hath xkf* 

* thing in the land» the leflee hath not quid proi quo, nor any thixiil 

* for which he fhould pay any r^t ; and in that cafe be may 
' alfo plead that the leflbr non dsmifit, and give in evidence ^ 

< other matter ; but Littleton (ays, this is the plea, exati thii 
' leafe be made by deed indentedj in which cafe this pica lieth 

< not for the Icflee to plead, for then are both psurtics cpndndedi 

< but if it be by deed-poll, the leflee is not eftopped toTay ths^ 
' the leflbr h\k nothing at the time of the leafe made. C9. 
> Zif. 47. ^." It is abfolutely neceflary that the leflbr have 
cifin of the land at the tiiVie of making ^the leafcj and ' a leafe 
nade by a man before entry was held to be void. 2 Li* Raym, 
(53. ff^e/f V. Sutton. I do admit that in an affi$m^t for the ufe 
ind occupatioiii nil hahuit in temmentis, &c. is no plea!^ for diat 
lepends merely upon an implied contrafl, and the promife is 
aifed by implication of law, upon proof of the ufe and enjoyment 
»y the defendant J but per Lee C.J. — In cafe of a demile it is 
itherwife, becaufe a feifin and a right to make the leafe, is the 
oandation of the a£lion for rent. BScbards. Holdln, 13 Ged. a* 
?. R. And I alfo conceive that in this cafe a general replication 
bat the defendant had fuch an eftate whereby he could make' the 
lemife, would be a good iflae, at the trial whereof the fing^ 
[ueftion would be. Whether he had fuch a feifin as would ^fkle 
lim to the rent ? 

Burlemd Serj. —This is an improper plea to come oat of the 
BOttth of one who has received the profits and enjoyed the land. 

Lord Chief Jttftice^IdeGre I may be underftood not to be 
oimd by what i fliall now fay, becaufe the caff is to Undergo a 
scond argamcnt. This is not a cafe between the landlord and 
paaiit, but between a ftriinj^er and the landlord, a replevin for 
iSing the cattle of a ftranger, and therefore I doubt whether the 
Ui^iord fltall have this general avowry, by the fiat. 1 1 Geo. 2« 
g|ain(t a, ftraBger to the demife, but am iitclio-^d t > think he (hall,* 
gcaufe xhe'wonU of die ftatute aie ^necal tnd univerfal^ viz. 
^'''v ' '' """"■ '" P3 ■ ' " ' f« It 
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^ It (ball be lawful for ^/V d^fentLuits in replevin to avow or make 
•« conufance generally,** i^c. ; and therefore whether the pbintiflT 
be tenant or not, the form and n.anner of the avowry given by 
the ftatute is the fame. It was faid by my brother G/ynn^ that nil 
iahul in tenementis was a good plea to a demife without deed, 
and that if the leifor has nothing, the tenant is not fafe in paying 
bim the. rent, becaufc he may be fued for it agnin by the right 
owner of the -land, and that the ftatute could never intend to 
take away the right to controvert the Icffor's title and fubje£l the 
Icflbr to the danger of being liable to pay his rent twice \ but yet 
when I confider the form of the avowry which the legiflature n is 
■larked out to be full, perfe£l, and complete, I c;innot help 
thinking but they intended to take away the plea of nil babuit, tic, 
9S if they had faid, after a tenant has enjoyed the land by a de- 
mife or permiflion of the landlord, he (hall pot be permitted to 
« pry into the title, and pick holes in fcttlements and vi-ilis ; what 
bat a tenant to do with the title, as between him and his land- 
lord after enjoyment ? I fuppofe alfo, that this form of avowry 
was given, to prevent the difficulty the landlord was under to 
recover hi$ rent when. the eftate was in mortgage, and therefore 
it feems to me that thu plea of ni/ habuit^ &c. is taken away. 

: But it is- faid that a general replication quodhabiiit in ienementit 
a fufficient eftate whereof he could demife, would be good, but _ 
this has been determined to the contrary ; the iifue would be 
large, and the inconvenience to landlords would be the fame, \^^ m\ 
not greater. It is very true that nil iabuit, &c. is no plea in anar:^ .n 
adion for the ufe and occupation, becaufe that is only upon mss- '» 
mere contrail ©r agrecmcntf not upon a demife. Upon the=9» ^-n 
^hole^as at prefent advifed, 1 think this plea of nil habuit^ &c. ^^ ^ 
bad one, as it i% taken away by the ftatute, in my opinion^ 

C//W J. —This is a new cafe, li nil habuity &c. be a gooo-c^^ 
plea, and a general replication quod habuity ^c. whereof he covXmM mlw 
:demifc, without fettiqg out what eftate he hath, would be a goo#<^-«c=: 
. replication, it would be impoflible for a landlord whofe eftate aR ^ 
the time of the demife was in mortgage to get any rent; and th^^:^ 
jftatute was made to prevent that difficulty, as well as many othe=>^^ i 
xnifchief$ to landlords, as prying into titles, famiIy*fetVlements ^ ''^ 
and wills, to pick holes in them, as my lord has well obferyed Jbi» =^ 
and 1 am very clearly of opinion, that this is a good avowry, an^'"m^ -^ 
that the ftatute has takjsn away the plea of nil habuity &c. in thc.^^^ 
cafe of a replevin, 

Baiburft J— This ftatute was made for thie benefit of landlord; JC^'A 
and to prevent tenants from pi^ttipg them to difficulties (after cnt -^n* 
joyment of the lands) in recovering their rents under parol d^^^^ 
mifcs or agreements ; for before this ftatute, in anions for the ut-^K^it 
jfXkd occupation^ landlords were cohtiniiaDy hohfiiiced, hj tlr^^Bft 

tenan^^^ 
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tenants proving fome parol demifc, or memorandum in writing, 
amounting to a demife at the trials for in that cafe the landlord 
ought to have brought an a£tion of debt, and not cafe on ajfum^it^ 
which is now remedied by this ftatute. It is very certain that 
ml babmt^ &c. is no plea at law to an ajfutn^u for the ufe and 
occupation \ and in the prefent cafe the plaintiff might have 
pleaded to this avowry, that the tenant Harris did not enjoy, (fTr. 
under any demife of the avowant ; and that is the only honed 
defence, in my opinion, that can be fet up in this cafe. , In r^ 
ptevin^ where the avowant in cafe of diftrefs for rent fet out his 
title fpecially in his avowry, I thinkthe plaintiff at common law 
eould not plead nil habuit in Unfmentisj &:c. but was obliged to 
traverfe or deny his title fet out in the avowry, or to confefs and 
avoid it by (hewing a title paramount in himfelf, or fomebody 
elfei or by pleading that no rent was in arrear ; and indeed nil 
iahfii^ &c. in fuch a cafe would be nonfenfical and abfurd ; 
for it would be to call upon the avowant to fet out his title again 
in his replication, which he had before done in his avowry ; 
and would be no anfwer at all to the avowry, becaufe nil Aabuit, 
&c. to an avowry upon title at common law, neither confelfes 
and avoids, or traverfes and denies the avowant's title. Upon 
&e whole, as at prefent adyifed, I am of opinion that tlie plea 
in the prefent cafe is ill, and that if it was not fo, yet that a 
general replication quod habuit, &c. whereby he could make the 
demife^ would be ill. 

Chuldy — As this matter is to-be fpoke to again, it will be 
[iroper to confider the occafion of making the itatute. 

Upon the ad argument in this term, 

Serjeant Davy for the avowant, argued, to the like cfFe6l as 
Burland had done before ; as he cited no new cafes, his argument 
Deed not be repeated, though, 1 muft fay, it was a very good one. 

Seijeant Hewitt for the plaintiff— The ftatute of 1 1 Geo. 2. Is 
confined to difficulties which often arife in making avowry or 
conofaoce upon diftreffes for rent ; that it (hall be lawful for all 
defendants in replevin to avow or make conufance generally, 
that the plaintiff in replevin, or other tenant of the lands, whereon 
fuch diftrefs wa? made, enjoyed the fame under a demife, &r. 
but in the prefent cafe, the plamtiff is a ftranger, and never 
enjoyed the lands. 

Curia-^Thc ftatute is in the diqun6Hvc, or other tenant, &c. 
and Harris was other tenant, and enjoyed the lands. 

Hewitt^^Thh plea of nil habuit iri tenementis, &c. in debt or 
covenant for rent upon a leafe by deed-poll^ is good^ and there is no 

P4 doubt 
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doubt but that the. tenant might controvert the leflbr*s tide ; and 
if he had no title, the diftrefe for rent could not be jufttfied or 
ftipported, for he ought not to have the rent, which in troth i>e- 
longed to another perfon. The ftatute was made to remedy dif- 
ficulties in making avowries and conufances» but not to alt^r the 
law fo much as to give a man a title to rent when he had none. 
By Co. Lit. fee. 58. £5* 47. h. there mod be quid pro quo^ and if 
the leflbr had nothings he could give nothing \ the ftatote could 
not intend to (trip the tenant of his defence from being liable to 
pay the rent twice. 

In the cafe of Wilfon and Fiell, Skin.- 624^ at Guildhall^ in debt 
for rent upoi> a demife for years, the defendant pleads nit babuit 
in tenementis: the plaintiflF replies, that he had a good and fuffi- 
cient cftate to make the demife to the defendant modo etfirma^ 
tec. fci/icetf that he was feifed in his deitiefne as offee; lipon 
which ifiue is joined y and upon evidence it was objeded that be 
ought to (hew an eftate in fee ; fednon allocatur; for the ifliie is 
joined upon the good and fufficient eftate to make the demife s 
and any e(tat^ is fufficient for this purpofe, out of which the 
eftate demifed is derived ; and all added after the fciUcet is but 
form \ but if he had not faid, that he had a good and fufficient 
eftatei but only had faid that he was feifed in his demefne as of 
fee, then he had been reftrained to prove fuch eftate. Per H9U 

Tlie cafe of Newfome againft DugdalCi Mich. 30 Geo. 2. •5. if. 
I argued \ it was in replevin, and the avowry was like this; the 
plaintiff pleaded in bar, that th«: defendant took the cattle de in* 
juria fua propria^ &c. and that he had not any thing in the lands 
whereby he could make the demife mentioned in the avowry; 
the defendant replied, that he had a good and fufficient eftate to 
make the demife to the plaintiff modo etforma^ 8cc. fcilieet^ that 
he was feifed in his denfiefne as of fee, exa£lly as in the cafe in 
Skin. 624. before mentioned, The plaintiff demurred to the re* 
plication, and (hewed for caufe, that it (hews no certain title in 
the defendant at the time of the demife \ but the court held ft 
fufficient, and there Was judgtnent for the avowant. The eoart 
did not determine upon the avowry, or replication, but faid diey 
. thought them both good, and therefore whether nil hakuit^ :<&€• 
was good or ill, quacunque via data, the avowant nuift barvt jttdg- 
ment. This cafe (hews, that a geneml replication quod habmi^ 
&c. like the cafe in Skin. 624. is good ; but Town they*did not 
determine whether niliatuit, &c. was a'good plea in this cafe. 

Chief Juftice — Surely, eidier the plea was'good, arid'die re- 
plication Ul| or the plea was bad^and the replication good in that 
c?fe» 

' * HiwHt 
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Hnuiti'^'thc £i»le queftion was* Wimtber the replication wi# 

^lesood or not i and tne^^. 1 1 Geo. 2. was fX)t mentioned. Upon 

tfie whole, if the leflTee catinot have th!s plea, and the leflbr had 

not title at the time of the dcmife, the IdTce may be liable to 

pay tlie rent twice over. 

Lord Chief Juftlce — This is a new and important cafe ; and 
kefere we give judgment, we muft well confider this Aatute of 
1 1 {S€9. 2. and take care that the landlord may have Cfcty advan- 
tage which is thereby given to him, and that the tenant alfo may 
have every advantage of pleading which he had at law, if it be 
not taken £com him by the ftatote. 

It is admitted on both fides, that ml habmt in tenementis in debt 
or covenant for rent upon a leafe (not by deed indented) is a 
£Ood plea ; if the landlord has no title to demife, the tenant hath 
not quidpn-^i and muft pay the rent to the true owner of the 
bnd i 16 it juft that I (hall he hound to pay the rent twice over J 
b is no anfwer to (ay, I can recover my money back again ; and 
uipift to'compel a man to pay money which is not due : if the 
kuc be by indenture the leflee is concluded, and his mouih is 
ftopped to fay the leflTor nil habuit^Uc Eftoppels are not much 
fiwonred in the law, becaufe they go through juft and unju£k 
caiScs. Why did the legiilature confine diis matter to an avowry 
upon a diilrels for rent, and not extend it to debt and covenant 
upon a leafe (not indented) for rent ? Did they intend to over- 
turn juftice and the. common law in one cafe, and not in the 
odiCTi which is not fo much as hinted at in the ftatnte ? It (oyi 
the avowant may avow as before is mentioned *, does it follow 
that if the tenant by hrs plea in bar calls upon the lord to fet out 
his tide, that he is not ftill obliged to fet it out in his replica^ 
lion? 

It is objeded, that the plaintifF'fhall not call upon the.lancU 
lord toTet out that matter in his replication, which the ftatute 
Ays he need not do in his avowry for rent diftrained* £efoxe 
this ftatute, if the landlord had replied quod habnitj &c. as in 
Cr0u %ir. 31a. Tilv* 227. 3 Lev. 193. Skin, 624. and upon 
that mae a verdi£l had been, it would have been a good replica- 
tion^ ^though periiaps bad upon a demurrer; the flatute having 
varied cfae avowry in a diftrefs for rent, why may not the court 
astrodoce a new way of pleading in reply ? At common law nil 
itdmit^ &c. would have been a bad plea to an avowry, becaufe it 
had'iet oat the title before, but good in debt and covenant for 
teal ^on a lea(e not indented) ; and 1 think it ought to be held 
gooU in the prefent cafe fince the (hitute, and that the general 
iq^iootion jiim/ ^fatV, &c. ihould be held good alfo. If I am 
iij^f mc muft adopt this new pica \xkA replication. As to the 

14 cafe . 



2 1 8 H I L A^R Y Term , 4 Geo. III. 1 764. 

€afe of an ajfum^t for the ufe and occupation, I lajr that out ^^f 
this cafe, it being upon a mere perfonal contradl, and not iik.^- a 
demife which pafles an intcreft in land. Upon the whole^ I 
think the plea is good, and that the ftatute has not deprived tMrmt 
lefTee of his right at common law, of calling upon the landlc:^<i 
to fliew his title and power to demife, 

dive J.««-I am (lill of opinion that nil babuiti &c. is a bad pl^S^ 
in this cafe, and that the tenant is Cilopped by the ftatute^ to cs^^ 
upon the landlord to Ihew his title in reply. i 

Baihurjt J.— Before I heard my Lord Chief Juftice give h -^8 
opinion, 1 was clear this is a bad plea ; and I am Itill of the fao^^c 
opinion as at prefeht advifed ; but it will' be proper to take fu^^* 
ther time to confider, as it is a matter of great confequcQce* 

This ftatute was made for the advantage of landlords ; bat -h 
this be a good plea, and the general replication quod bahuiti &fl^* 
be good, the iffae will be too large, and the landlord may L-^ 
turned about by any little flaw, and it would have been btlic=^f 
for -htm that this daufe had not been In the -ftatute; for befi og""'g 
the ftatute the iflue upon title turned upon a fiugle point otbS^ 
but by introducing this maAn^r of pleading, every fad in ftsvc 
landlord's title will be in ifiue, which will put him under infioiJKe 
difficulties, which I think the ftatute was ntade to prevenL 

Gould J.-^l admire the principle my lord founds his opink^i* 
upon, but muft own I am of opinion with my brothers CJive ar^^ 
Bathurfi. This ftatute was not calculated for demifes by deei^:3» 
but aimed at other demifes : enjoyment was the matter in \Mr^^ 
contemplation of the makers of this ftatute ; it meant that ^ 
' landlord in cafes of diftrefs for rent where there has been an e^O"* 
joyment (hall not, in replevin^ be obliged to fet out his title in t^ ^^ 
pleadings, though they (hould go on as far as a furrebutter, t^^-^ 
(5*^. Pleadings from the beginning to the end in one caufe mt:^^ 
be upon one and the fame thing ; and if this plea was to be ft.^^*^ 
mitted good, it would overthrow die ftatute. Perhaps there m ^f 
be one cafe in a thoufand where a tenant may have taken a faK^ ^^ 
upon a bad title ; but in anfwer to tkat^ he may recover his rr: ""^ 
back again and damages : if a man fells, affirming he has a j^ 
titkj if he has not, the buyer may recover his purchafe-mon^ 
back again. It is objcded by my Lord Chief Juftice, Why ht ^•^ 
not the ftatute taken away this plea in debt and covenant f^^'* 
rent ? The anfwer is, they are grounded on deeds \ but this &^^--'^r 
tute relates to parol leafes, or leafes in writing, not by dec? "^ 
After time taken to confider, the Lord Chief Juftice altered F '^ 
opinion, and agreed with the other three judges^ ui atuSvi, 1 
this plea of nil haiuit, &c. in this cafe was bad i and f€ri 
curiam, judgment was given for the defendapt* 
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lam Stevens, of the Demife of Mary Coftard, 
ias Bigg, verfus Sarah Winning, Widow, Sarah 
oftafd. Widow, Henry Stevens, Efq, Timothy 
sarfe, and Francis Steele. C. B. . - 

;CTMENT of lan.^8 in Bradfield in Berljhire : vcrdia for 
he plaintiff, fubjcd to the opinion of the court upon the 
xring cafe : 

971^/ Coflard being feifed in fee of the lands in quedion, by Whether a 
and releafe of the 4th and 5th of April 1721, in confidera- tenintintaU 

rf a marriage to be ha<l between him and Sarah , n,i^^"[ 

)f 300/. her portion, fettled the fame to the ufe of himfeif der» can, 
fc, remaii}dtrr to his intended wife for life, remainder to *f*^^ ^^ 
icirs of the body of S. his wife by the faid Janus to be be- ^^ ^ 



aad 



— -- - .- y / ___j» nmiwuc Mill 

D, remainder to the faid Janus in fee. The matriage took hii convic- 
t, and they had ifluc James they&«, and a daughter Sarah^ tion, barthe 
Zarab Winnings one of the defendants. James Co/tard the £^ ^ * 
r, .by will of the loth of June 17^1, devifed the premifes 
is fon James C. after the death of Sarah his mother, and 
in April 17<9.. James C. the fon, 16th of July 1750, 
led Sarah HiggSi now Sarah Coflard^ another of the de- 
ints. 

mes Coflard the fon, on the i6th of Septemher 1752, (his 
now living,) married the lefibr of the plaintiff Afrirjp Co/lard^ 
Biggf and hath iflue by her a natural fon about two years 



lat by leafe and releafe of the nth and 12th o^June 1753, 
ng that James C. the fon had married Mary Bigg when he 
mother wife living, that the faid James being confcious of 
ijury he had done to the faid Mary^ in confideration of the 
njury, and of 100/. paid to him by Edward Bigg her father, 
e faid James C. the fon conveyed the prjemifes to the ufe of 
:lf for life, remai;ider to the lefTor of the plainti6F for life, 
ioder to ^eufe of fuch child or children of the body of the 
' of the plaintiff begotten or to be begotten by the faid 
fj C, remainder to himfelf in fee. 

) the 23d of Aprili James Coward the fon murdered his 
ler, who was tenant for life of the premifes, and before he 
td into the lands, James C by deed of the 24th of June 
t, .between hinrfelf of the firft part, the Icflbr of the plain- 
f the fecond part, and Ann Bigg her mother (adminiftratrix 
iward Bigg her father) of the thhrd pare, reciting the faid 

deed 
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Plea, And die defendant L. K» hU attorney, comes and 

Oyeroftbc tlie WTong and injury, when, 6fr. and prays oyer of l 

4cc<i. deed-poll ; and it is read to him in thefe words, (to wit 

people to whom thefe prefents (hall come, PhUtps Cci 

&r. efq. fendcth greeting, (fo fets out tde grant, habetnL 

times and place of payment of the annuity as in the decl 

and then goes on and fets out the reft of the deed as i 

fubje£t neverthelefs to determination as hereinafter is mei 

Defendant and the faid Philips Colman for himfclf, his heirs, execut 

coteiuDu to adminiftrators, doth hereby coveiunt, promife, and agre 

a^ty(ifthe ^'^^^ ^^ ^^'^ ElUn Hope^ her executors, adminiftratt 

lauKbeper- affigns, that hc the faid Philips Colman^ his heirs, ex 

*J^*J^**J" adminiftrators, or afTigns, (hall and will ]fearly and cvc 

tbc piaia-^ ^ro'^ ^^ ^^'^ ^9^^ ^^y ^^ September next, during the nat 

tiff). of the faid Ellen ^ well and truly fatisfy and pay, or cai 

fatisfied and paid unto the faid ElUn Hope, or her adi; 

faid annuity or yearly payment of forty pounds, with 

dedu£tion whacfoever, upon the days and at the place a 

(if the fame be perfonally demanded by the faid Ellen Hope,) 

ing to the purport, true intent, and meaning of thefe p 

^ovifo that provided neverthelefs, and it is the true intent and me 

if the grantee thefe prefents, and of the parties hereunto, that if the t. 

«»"y» ^ Hope (hall and do intermarry with any perfon whomfoev< 

^e"a.d*" Hfc-time of the faid Philips Colman, without his approba 

thedecdi(hail confcnt in writing (irft had and obtained, that then anc 

^rcupoa diately upon her mtermarriage without fuch confent as a^ 

the faid annuity hereby ^iven and granted (liall abfolut 

and dctermhic, and the faid Philips Colman, his heirs, ei 

adminiftrators, or afDgns, (liall be no longer fubje^l or 

the payment thereof, but this prefent deed, and ever 

matter, and thing therein contained, (hall from thence 

utterly void and of none effeS ; (any thing herein c 

to the contrary notwithftanding ;) in witntls whtrecf 

Philips Colman hith hereunto fet his h.^nd a:)d feal the 6i 

May in the year of our Lord 1748, which being read an 

the faid Philips fays that the faid Ellen ought not to 

Pffoteftando "***"^^*** ^^^ ^^*^ adiion againft him, beciirife protefting 

chat de/«i¥^ the faid Philips, on the faid 5/A day of April in the yeai 

Aotwasai- Lord 176^ aforcfaid, and continually from thenceforth 

vayt te^ ^j^^ ready and willing to have paid to the faid Ellen 

jm^uity. annuity of 40 /. above demanded, if the fame had been p< 

demanded by the faid Ellen^ according to the true inl 

For plet meaning of the faici deed-poll • for plea in this behalf 

ikyt, tlMt Philips fays, th<U the faid Ellen did not on the faid 5/i 

thepiaiotiflT April in the faid year 1763, or on any other of the day! 

tm^^' before mentioned, whereon the fame annuity, or any pari 

ttiodthe is made payable as aforefaid, perfonally demand, nor 

2J™"*y ^ any time Cnce all or any of the faid Cevcral and refpe£ 

^>*^* ^ ^ perfonally demanded the faid annuity of 40/. above fuj 

be due, in arrear and unpaid to her as aforefaid^ or 
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bcleafi that a fee (honid not veft in the coniifor ; ami that Aich 
imeiition ihall re^el the prefnmption of law. The court inclined 
to give judgment for the plaintiflF, but a fecond argument being 
dfcfired, there ^as an uturius condltum s but' I never heard this 
cafe was argued again. 

Hope ve^^ Colmati, Efq, C. B, Hilary, 4 Geo. 3. 
Rolls 401, 402. 

-rLLEii tiope brought a writ 6f annuity againft Pbtltps Cd* tMitfbr«i 
^ mafif and declared againft'him of a plea that he render to """"VJJc- 
her 40/. which are in arrear to herof a certain annuity or yearly ^IrLiinc co 
rent of 40/. and which the faid Philips owes to her, and un- pUinffTm 
Jttftly detains, tfc. and whereupon the faid £/kn by M. B. her ^"JjSft?* 
attorney codiplainsi that whereas the faid Philips on the 6th of ferrlce for 
Maj 17489 at IJlington in Middlefex^ by his c1eed-po)}^ (which the >>tf ^^ 
laid 'Ellm brings here into court feafed, lie.) for the better fup- 
portp proTifion, and maintenance of the faid EUerty then a faith- 
rel fervant of him the faid Philips^ and for other good caufes 
nd conGderations, lit^ did for himfclfi his heirs» executors^ 
Mid admtntftratorsi grant to the faid EtUn one annuity or yearly 
payment of 40/. clear of all taxes, charges, and deductions 
Woatfoever ; to have, hold, perceive, take, and enjoy the faid 
^nuitjf of 40/. to the faid ElUn or her afligns. from the 29th 
day olSipiember then next, durihg the term of her life, to be 
paid at the manfion-houfe of the faid Philips in Ipfwich, by quar- 
^ly payments, viz. on the 25th of Decemhery the 25th of 
Mmh^ the 24th of June^ and the 29th of Septembery by equal 
poitions ; the firft payment to be made on the 25th of December 
^a next, and from thenceforth to continue and yearly to be 
Ptid IP her during her life, upon the davs and at.the place afore* 
^d, u hy the faid deed-poll (among otner things) appears. By 
^Wue whereof the faid ElUfty then and there became, and was 
fofed of the faid annility oi' yearlv rent of 40 A in her demefne as 
of freehold, vhu. for the term of ner life; and the faid Ellen ia 
'^ lays, that 40/. of the faid annuity or annual rent for one 
year ended on the 5th day oi April 1763, according to the ftyle 
^ computation of time now ufed in this realm, on that day be« 
^Q)C and were due and in arrear from the faid Philips to ^he faid • 
^Am^ ^nd ftiir are unpaid and in arrear to her, whereby an ac* 
^^ hath accrued to her to demand and have of the faid Philips 
^ faid 40/., yet the faid Philips (although often requetted) hath 
.'^ vet rendered or paid to the faid Ellen the faid 40/. of fhe 
T^^lf tent aforefaid, but hath withheld the fame, and hath 
^^^bcrto altogether refufed, and ilill refufes to render or pay the 
^i^c to llie fsud EllcHy whereupon (he fays that (he is injured* 
1^4 hath ittflered damage to the value of 20 A and therefore fhe 
^■^pfuit, f^f. 

And 
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clandon it it laid, that by Yirtue of the grant, the plaintiff b^^ 
came and was feifed of the annuity in htr demefne aa of frccbol^^ 
which is ill, this being a grant of a mere perfonal ihingi : ~ 
not a rent ifluing out of land. 

Per Utam cnriam-^^f. The grant is fubftantiTe, and fo is 
covenant fubftantive, and the demand in this adioo is not I 
irerfablei whatever it might have been if an adiion had be& -mi 
brought upon the covenant ; but we think it would not be tra^k- 
Terfabk in that cafe, as it is contained in a parenthcfis in iW c 
deed. 2. As to the manner of pleading in tlus declarationt f Ir'^ t 
the plaintiflF was feifed of the annuity in her dmufney &c. that -^l^ 
mere matter of form, and this being upon a general demurrem-^ 
it is helped by ^JlaU 4 & 5 of Queen Anm. 

. There was an infinuation thrown out by the defendanft:^ 
coun&I that this deed was made and obtained upon aa immor aal 
conCderation, but the court faid no fuch matter appeared 
them } and gave judgment for the plaintiff. 



Reeks verfus Groneman. C. B« 

What u a ^HE affidavit to hold to bail was made by the plaintiflF in thefe 
^^to£id w^ords, (w2.) T&iTMj Reeks (of fuch a place) merchant* 

ii°ana ^^^ oath that Jodocus Groneman of the fame place mufldant im 
it 00c juftly indebted to this deponent in the fum of twelve pounds fix- 
teen {hillings and eight-pence, for meat, drink, and lodgingv mnd 
other necefTaries found and provided by this deponent for the fiu4 
Jodocus Groneman. 

I objected that this was no oath of the debt, it being faid tliat 
the defendant in juftly indebted, inftead of is juftly mdd»ted % 
upon (hewing caufe for the plaintiflF why a common appearance 
fhould not be entered ; Serjeant Bur/and faid, that it was a mere 
flip of the clerk in a fingle letter, and offered a fupplementtl 
affidavit to the court to make it good. 

For the defendant it was bfifted it ought not pow to be re^ 
oeived, for if the firft was no affidavit, die arrcft was illegal bf , 
Uitjlat, 12 Geo, I. for preventing frivolous and vexatious anefiii 
and that this was no affidavit, as no perjury could be aQgos' 
upon it ; and if ihe arreft was illegal, no fubfequent aft ccHiU 
oAke it legal. ^ ^ 

Lord Chief Juftice Pratt and Batburfl J., at firft, were io* 
cUned to receive the fupplemental affidi^vit to mike the arreft 

goodi 
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bat C/we asd Gou/d Juftkes, ireH: dttlrljr rof ft tooftaiy 
; and faid, as the firft was no oath at ally it could Wit 
le. good bjr anjr fupplemthtal affidavit. Tbccoiut'blnflg 
I the rule was eaUr^d till a future, d^ff whon the ifiattor 
Ted again ; and Serjeant BurUmdxilxd fevtnd-.clfcs tb 
lat fupplemcnul affidavits had frequently bern ftcctv^ 
:afes in this court, both in the treafuryi andktthi^ juS^* 
rs: that where executors or adminiftratort had' tttade 
: <of a debt due to their rdUtor or inteftote (as it apptecML 
looks, {5V«) without faying as thesffidavit'^^mmiikK^il^ 
which. is. always necoffacjr J thoft words, m Sk ptrif:U» 
lad often been fuppti^diwi^ leaire o£ tiie ooutt afttr cte 



i&rer.to which I lobk .th& differehce^ that in the tefii 
here was feme pofitive oath upon which a pexjurf mlgbt 
ned,. viz, at appenredby the boohf fcc. but ill t^e fXtkbJL 
re is no oath at atl. 7dfyf That the court of Kh)g^» l/litotk 
id admit any fupplemciital affidavit whsitever, ii«r #oilIil 
• out of the firft saffiAatit to hold to bail fintie iht^tii. 
r. ani have always held, if ^iat. be infuffick^'it oaa 
i made good byt any affidavit ttfter the aireff ^ a Shdj 1 1 57. 
tt r. Gafim is dircd^ly inr pointi '. . AUb the c^Ct^iol Jttjfif iL 
V/ria B*R^ aboot feven years -ago V'Mn jNerdr.afadb 
that the defendant might be dsfefaarged"' upon.ioateao 
tie being no affidavit to Wd to bail filed with the proper 
irhen the writ was fued out. Mr. Cfou/d for the plaintiff 
caufe, and produced an affidavit of the debt proved to be 
made and fworn before the writ was fued out; but the 
7hen he took out the writ, had forgotten to file it tieHf 
court difchnrged the defendant from the arreft on filing 
1 bail, becaufe the affidavit of the debt ought to have been 
th the proper officer before, or at the fame time the writ 
d out :. alfo the cafe of Nichols y. Daliybunt% 1 Barnes 77. 
nvi£led of felony made affidavit of the debt to hold to 
is court held it^was not to be received, and was as if no 
I and refufed to receive a fupplemental one. 

s alfo infifted, that trefpafs and falfe imprifonment would 
lis cafe for the defendatit againft the plaintiff and the 
or either of them, though it would not lie againft the 
irho might juflify under the writ which was indorfcd to 
bail by the filazer, and that any affidavit of the debt now 
ide could not iit point of law make the arreft lawful^ at 
laiotiff or the filazer. 



n O Lord 
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Lord Qiief Juftice Pratt -^l own, that upon the firft debtte e 
this matter, I was inclined to xtceive a fupplemcntal affidaTit t< 
make this good, which is nothing more than a mere flip of tb 
pen in a fingle letter. When I confider it again upon what ha 
Deen further faid, it appears to be a matter of great confequcno 
•in a point of libert|f upon a ftatute made in faTOur of the iibert 
of the fubjeA, which in tffcSt fays, that no man for the futur 
'fliall be anefted before fuch affidavit of the debt be made an 
-filed with the proper officer. Now it is certain this is no affi 
-danty becaufe a perjury cannot be affigned upon it, therefore thi 
is an arreft contrary to law ; and (hall this court (or can it) mak 
that lawful, which the law fays is unlawful ? I do not 6nd thi 
court has ever gone fo far as to Admit' a fupplemcntal affidavit 
where the firft amounted to no oath at all, but has only fupplie< 
fmadl defe£bs in affidavits which have not been quite full enough; 
ms in the cafes cited of executors and adminiftrators, and wmct 
the King's Bench has never come into ; and therefore I havi 
changed my opinion, and agree with my brothers CSw and 
jChtilS, that the rule muft be abfolute- for a common appearance 
Cliw and GmU Juftices were ftill of l|^ fame opinion as at firft 
and thiMght that ai» adion for folfe imprifonment would lii 
againft the plaintiff or the filazer ; \>}iiBatlnirfiJ, wasof opinioi 
k would not lie : as to the matter of a conunon appearance, h< 
leemed: to agree with the reft of the court i and' the rule wa 
jDadeabfoiute for a common appearance. 
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mthin arid his Wife V€r/us ViQcent and iiiB \S^^' 
Swuhin and -bis Wife wij/irx Vincent only* 1 GL B;" ; 

rWO aAions for words, and r«rd^6elaratioii9> eaifh corl^ Twoadiong 
taininj: fix counts.^, In the fitft caufc the W6rds>ere Iai4 Jj/hU*wi!V, 
(sNC fpoken by thcwifti oi Vifuent^ in the latter b^ fhient YAm^ oneagainft • 
If* . it was mpved For the defendants) that tbdfe two a£lioni nui aod hit 
ight be reduced or confolidated into one ; becaufe (as wai fafd) "^'J^ 
»tfa. required the f4me pleas ; that the huftand and wife idrere agauift th« 
le perfbn in Jaw in civil fuits, and the hufband wiii liable to ^'^^ ^^^1» 
ij all the daxnajjcs, both for his own artdliis wife's flahdcr,ahd ^^^||,^J^ 
would fdvc expcnce to the parties. B\xt pet cunaM—Thht\ih^ 
it be done, for it would be error to join the wife in a detlara- 
m for wonls fpoicen by the hufbar.d eh/y ; and ' the declaration 
mild be ill, either unon a demuireri or in arrefl: of judgment % 
tbf; motion was rcfufcd. 

Brett, at the Suit of Wadhara. Ci B. 

i Motion was made for an attachment for non-payment df AffiJiTit o^ 

* 8/. 8/. colls, according to a rule upon the plaintiff for that J^'i^'^ilJ^ Jn 
Tfsofe and bhe prothonotMry*s alificatur } upon an affidavit that aUotJtur of 
or nboiit the 9th day of hibruarj laft he ferred the rule with «o<*» ■"<* ■ 

: allocatur^ and demanded the colls of the plalritiff, who fC- 1^^^^ ^ 
fed to pay the fame* Pcrcuriam^Thc affidavit is infufficietit;*br aboot 

• the words 0/1 9r about leave the day of the fer\ice and demand f^^*^^^ 
certain ; and it might be upon a Sunday for an jr. thing that / *** " 
pears to the contrary, which ii dies mn juridUuS ; foyou muft 
;nd the aitidavh, for there is no rule to (hew caufe in this cafe^ 
t an attachment goes at once if the affidavit be fufficient. 
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Afuunpfit* 



Goldfmith ver/us Baynard« C B. 

A CnOIfupon the cafe upon fcycral promifes^ to the plaia- 
^^ tiff *$ damage ^ foxty .pounds. ... 



Fleaof prl- 
▼ilctc fir • 
60th ckrk 
jaCliiDcefy. 



And the defendant by £• D. his attorney cones and defiendiB^ M 
the wrong and injiiryi -^^a ^and fays^ that this court. here oughr^ .^ 
not to take, nor will take cognizance of the faid plea, becaufe h^»> .< 
fays that he. the defendant, long before the fuing forth of th ^ ^ 
original writ of the plaintiff, . and at the time of futng fordi tib^ 
fame #as, and from thence hitherto hath been, and Hill is, < 
of the clerks of Chrijian Zincie efq. one of the 'fix clerks of 
high cour( of Chancery of our lord the king, (the faid court th^:- 
hS^/a«dHUU held at Wefifmnfiir in the co\ititff^MUdkfix^^ 

mtt4 iF^f h^'doth (erve aoil intmla.to.ferve our lor4^the king 

his people as fuch derk of the faid CbrifiiaM 2Uacif, one of 
• fy clerks of the highrcoi^rt of Cbancety of our (aid lord the t 

gg, U> wit, in the jaid high court of Chanoecy ywd the faid &^. 
,dai|t further fs^ th^t a^ well for the royal dignity ct^^mar 
k>rd the now king and his- progenitors, heretoJTofc lungs of .finr^* 
- - lUfmli from an ancient cuftoin in' the faid. hq;h court -of Chanc^^ 
o/.p|ir £iidIord the now king and hisr^progenitors albreiaid, tiacne 
^ut of mind obtained, and hitherto allowM audapproved of, ^lie 
^SbanceUorof England^ or Keeper of the great fcal of England for 
' ^ time being, and oi^er officers, clerks and mhEiifter^ of ^lie 
fime court of Chancery in their own.ptrfons, and in their m^n- 
lerrants, lands, tenements, eftates, gOKods, and chattels, ooghr to 
be- free and quieted, as an<;iently tbsy ufed^to be; and the de- 
fendant as Tuch clerk of the faid Chrijtian Zinch now ought to 
be free and quieted, according to the privilege and liberties of 
tte faid court of- Chancery time immemorially ufed, ^nd ougiit 
Slot by any means to be ^rreAed, impleaded, or imprifoned, or 
drawn' or compelled' to appear or anfwer before any of our lord 
tfie king's juftices, officers, or fecuhrr minifters whomfoer er, ex- 
'oe|;»t beipre the -Chancellor of JE/f^/oif^, or Keeper of the great 
'': fdlfA Shgliuid for the time being, upon any pleas, plaints, tref- 
*• • naffes,:Or de^^ whatfoever whith do not touch the king's pcr- 
'■^ ^ loh, (pleas of freehold^ felonies^and appeals only excepted,) elfc- 
' ' ^^fcttfc (hjgi in the faid high court of Chancery, whereby they 
^ lAfght b^ withdrawn from the faid high court of Chancer? rf 
"' • -iur fiOdlin-d the king 'againft their will, contrary to what ttcf 
formerly ufed to be -, and this the defendant is ready to Tcrifji 
wherefore he prays judgment if he ought to be compelled to 
anfwex to the plamtiff in the laid plea here ia court, C^r. 

J.BurlmL 

And 
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And the plaintitf fays, that for any thing by the Jefe^an^ Replicatioo^ 
bore in pleading alled)>ed this court h^re may and ougl^t tg tak; <^« defend- 
ognirance of the faid plea againft the dcfendanti- becanfe pro- *h^^^ 
sfting that the faid pfea'of the defcfhdant by. him above pleaded, orprifon^on 
nd the {flatter therein coAtained, are iafufficient to Jawj and t^ theiitroirat 
le plaintiiFhas no occafion, nor 4s bound by the law of the lan.4 wd^gndT 
> make any arifWer. thereto. "Fajf replication in this behalf thi| ht office tv 
faintiff fays, that the defendant h^cring^ been a prifoner for de^K ^ ^^^ ^ 
1 aAual cUflodj' of the gaol or prifbn of the King's Bench b(| ^'^•"^ 
ie 15th day of OHoher in the year of our .Lord 1760^ and fi| ' 
^nttnuing and being long before die'laing but*'(^the faid ori- 
inal writ of thfe plaintiff agaipd him, tbwit; eq tlie r5th dAjrof 
hily in the -year 6f our Lord '17^1^ in confoniiity ta a qettaia 
Qt of parliament made in the parliament of our (oitiAgh lor<f 
le prefcnt king, at a fcifion thereof holden at JVaiminfifr in the 
ounty of Middie/ex^ in the firfl; yeair of his reign, intitled,' .« Aq[ 
^ -a£l for the relief of infolvent debtors,** at the general.quaiter* 
:ffions of the peace, holden at Guildford in 'the county of Surrj 
1 and for the' &fiie' county, before Sir Antbony^Ttpmai Akdey 
aronct, George' OriJtow''^iA, John £tv^ii efqUireSt^ ^d othcrft 
deir fellows,* then ^iiftUes of our latd lord the^^re&nt king, af- 
ened to keep the peace, aqd to hear and determine diverv felo« 
les, trefpaffes, und other mifdemeanors committed in thcfaqaa 
ounty, made and delivered into the faid court of geoeral quar* 
?r-feffions, fo held as aforefaid, a certain fchedule fubCcribed hj 
he 'faid defendant of all the edate and eSe£|b whatfixivcrpf hini» 
lie faid*defendant, exceptinjg; his wearing appaiel, beddin2;jFor 
imfelf and family, working tools' and implements for his. oii^il* 
ation and calling, and thofe in thevhole not exceeding the value 
f ten pounds; and amongft other the eftate ^nd cflfe^'s of the^ 
aid defendant, a certain feat or office of the defendant in % ccrW ' • 
ain office belonging to the high court ol: Chancery,; called the< 
ix clerks office, to which feat or office the defendant .was th^n . 
ntitled as one of the clerks of the faid Christum Zinehe in die 
aid plea named, fo being one of tke fix clerks of the high cou^ qf 
Chancery; and the defendant afterwards on the (ame d^'*at.fche 
iaid general quarter^feffions of the peace fo held as albreUid, wak* -^ 
luly difcharged by virtue of the faid a£i of parliamenc^afi an in^ 
blvent debtor, and then and there had.and took the benefit 6f the* 
aid aA ; by reafon df li^hich premifes, and by vircueoC the fai^i • -a 
id, the faid feat or office of'th'e defendant, and all hi8.rr|^t, title, ^ 
ntereft, arid benefit of, in, and to the fame, and all the. Uid other 
:ftate and effe!£ls of Ihe defendant (except as aforefaid} om^ 
ained and fpecified in the faid fchedulc» then and their txrcattie 
md were Veiled in. John Law/on efq. then clerk of the peace of: 
:he^aid tounty ;of «$i/rry, for the ends andpurpofes in tlie fame. 
iQ of parliament in that behalf roeotioj^^d: and the plaintilfi 
Further fays, that the defendant hath hot at any^time fincc bccAj 
reftored to die pofTeflidn and enjoyment 6rEis faid feat or Qffice» 
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nor h^th a£^ed* or prafltfed as one of the clerks of the 
Chnftian *Zincle as aforcfaid, at any time kiiice tl)C making au 
deliverjr of the fchedule aforcfaid, and tiic taking of the l^nefi^ ^k ^ 
of the Citd'aft of parliament by the defendant as aforcfaidi b^ «i 
reafon of which preoiifes the defesidant at the time of fuing fort^EIf 

* of the faid original writ of the jpl^Jiitiff was not, nor hath at an ^ 

time fince been entitled to the faid pretended privilege % and tha— ^ « 
the plaintifFis ready to verify^ wherefore he. prays judgment, ai^ cJ 
that the court here will take cognizance of the faid pica, and th^^c 
the defendmt mayrbe confi'pclkd to anfwer farther to the plaintK. ^Z 
ill the faid pka, (sTr. Jo. Hew^^^ 

' The defendant has demurred generally, and thp plaintiff h-^a.^ 
joined in den^urrer. 

' This cafe was argued twice at the bar. Two queftions wex"« 
ihadc, i(l. Whether' thi$ office of a 6cth clerk is aflignable pLsx--n 
itiant to the infolvent debtors' a£l of the iirft year of the kin^ S 
2d, Whether the defendant can be entitled to privilege, it mp* 
pearing by the replication, that he h^s not aAed or pra&i£cr«2 
fince his difcharge anduking the benefit of the a£l. 

' I. For the defendant it ^as faid* that a 63th clerk in Chan^ 
etry 18 cert:iinly entitled to be fiied in the petit bag office, aixH' 
that his oQce \% not affignable by law, and therefore the defesaci' 
tm ftili remains a 60th clerk. That it is a mere perfonal t>Ccc 
^f truft andcr the 6th cleik, and before any one is admitted to it 
he mud ferve a clerkfliip, and undergo an examination by the 
Mafter of the Rolls, and that it coold not ve(l in the dcrk of 
Ae peace by the affignment of his efTeAs under the ftatute : that 
the 6th clerk is not obliged to admit the affignee : that it cannot 
be taken in executioa- ^ougb. 181. It would not go to affignee* 
under a commiffion of bankrupts, nor would copyholds if they had 
aor been mentioned in the Jlat. 13 E/izJ This, office is a free- 
hold : if the clerk of the peace dies, who mud it go to ? What 
muft bqcome of the buGncfs of his office, if the affignee be an 
unfit perfon ? and a woman may be an affignee under this ftatute. 
The office of clerk to the dyers' company was determined in tbi* 
court not to be affignable in the fchcdule* In the cafe of /for'* 
againft Cafff B. R. about 14 or 15 years ago, the court deter- 
mined that the office of provoft-marfhalman was not affignable* 
and that- he muft hare leave to rcfign. In BacoffsAbr. tit. Offic^^ 
there is a ^^re whether a 60th clerk can fell Ws office or not V 
Vtmef^ Matter of the Rolls, thought he could not \ they ha^^ 
indeed fometimes been permitted to fell, but th^t has alway* 
been to perfons who have ferved regular clerkOiips in the office • 
and have been properly qualified ; the: affignment of the o©^*^ 
of a filaaer would be void j this is an office of truft and con^** 



deuce under the 6th clerk, and cannot be affiencd for yeara, ^ ^ 
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5 dieB it might go to executors and adaufuftkasoi% aeto 
ed or confided in. Vaugb. i8i. 

. i 

As to the fecond queftion ; the plaintiff has only aUedged 
the defendant has not pradifed fioce his discharge ; thejr 
not denied that he is UiU a clerk, and confeqnedtlT entitted ' 
rivilege ; the plaintiff ought to hare ttavenfed ifym bte^ 
the defendant before the fuing out the original writ wasi 
dill is one of the clerks of Cbrifimn Ziruh, one of the fia 
s of the court of Chancery ; for though he has not exercife^ 
ffice Cnce the time of his difcharge, that may have been by 
in of ficknefsy or for want of bufinefs in the office, for any 
; that appears on this recordf and therefore- he is fItiU en* 
tto his privilege. 

For the plaintiff it was objeAed, that the defendant's ple^ 
ui, becaufe it alledges only that he is clerk to Chrifiian 
If, and : that he ferves and intends to ferve as fiich clerk t 
t does not alledge that he is tHtendani upon that oflke and 
\ fo is Bro. Travnfe^ pi. ay. Bro. PriviUge, 40. and that IS. 
Qaterial fa6t to be traverfed. 

It was obje£}ed^that the pl^ is bad in aaother refpeStf for 
it alledges a cudom for the Chancellor to be fuel b^orc 
elf, which is void, becaufe he cannot be fued before bim« 

3 Kit. 352. Fawitiery^ jinnifiioiishek two xeaibns a 
vieas oujier \9Z% prayed. r 

iFM— This fort of plea is to be difcqaraged* We fee the 
kdant is not in actual fervice and attendani upon the court ol 
eery } the replication alledges that the defendant put this 
in his fchedule, and has affigfted .it;.thts is confefled 
e demurrer, and therefore the ^defendant ia Concluded to 
e has not afligned it ; this plea is a mere dilatoryi and we 
nicely into fuch pleas ; the defendant ought to have alt 
d that he is oBuiJtf aUindant on the office^ for atundance ii 
round and foundation of the privilege that they may not h 
n intp other cgurtu The defendant lus faid in bis {dea that 
rves and intends to ferve the king and }^s people as clerk to 
Zinfh^ but a man may be faid to ferve and be a ferraiitt 
et not be attendant. 

(Other objedion is to the cuftomi it is bad to fay that the 
cellor himfelf is to be impleaded before himfelf ^ it is idle^ 
^ncrary to the fundamental laws of all nations upon earthy 
man to be judge and party in his own caufe \ Lord Hohr$ 
an ad of parl^ment could not make facb a law. 

9^4 Serjeant 
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Waiiwyn^ E{q. v&fui. Richard Biftop oF 
daff, Wallwyn Cecil, Clerk^ and John pavis, ,. 
k. 

IE. impedit oi the vicarage, of the chdrdx of Sth^htt Q^tfe-n^ 
the county, of Monmouibi the pTaintiff in^ hU coatit ^^. J, . 
itle, that PbUip Cecil being feited of the sidiKOwfott of ofM}£Si 
rage in grofs as of fee and right, on the 24th df Deinh^ mas ttm 
^ by indt:nt^re betwten thefaid PURp CecU' zxkA WoU& '^T '*• 
tlve firft part, John Trifl efq. and Th9mas Evans' t(i{. 9^''^^ 
ecQpd part, John Kyrie efq. and the faid James JFaiU. 
c plaintiff) ot the third part, William Pcwell efq. TFiA 
iiw//, and Walter RoAcrtSf of the fourdi part^ and Stixa^ 
llwyfif fpiniler, of the fifth part : in confideration of a a mafriif^ 
2 to be had betwicen the faid Philip Cecil and BUz&beth recdoneot 
If, did grant the advowfon (among other things) to Ttift JSJ^Jl-^^o^ 
mSf their heirs and afligns> to the ufe of PUlip Ceeili tlM»4thof 
Cecily and William Powell^ their refpcAive heirs, exe* D«.i7o6» 
arid adminiftrators, until the marriage, and after, to the 
^hiUp Cecil for the term of 99 years, if he flboald fo long 
len to the ufe of .'the faid three trufteet to preferve con« 
remainders, and after his deceafe, then to die ufe of the 
hn KjrU and Janus Wallwjn for the term of 500 years, 
the ufe of the firft and every other fon of the body of 
Zecil upon the body of Elizabeth Wallwyn to be begotten^ 
heirs male of the body- of fuch firft and every other fon; 
default of fuch iflue, in cafe the (aid Elizabeth (hould - 
to be enjient with child of the faid Philip Cecil at tho 
his death, then to the ufe of the faid EUatbeth until (he 
be. delivered, or (hould die, whichfocver (hould firft 
I in truft for fuch child or children, when it (hould be 
and if a fon or fons, then from and after the birth of 
n or fons, to the ufe and behoof of fuch after-born fon 
I, and the heirs male of his and their bodies, one after 
ler, as they (hould be in priority of birth, and the refpec- 
irs male of the body and bodies of fuch afrer-bom fon 
IS, and for want of fuch iflue, to the ufe of all and every 
ughters of the faid Philip and Elizabeth in fpecial tail; 
r want of fuch iflue, to the ufe of the faid Philip Cecily his 
nd afl^gns for ever; that on the faid 24th of December ttoderwlM 
he faid marriage took effedl, whereby and by force of the l>«^«»- ^ 
for transferring' ufes into* poflt:flibn,vP6i/r^ CrnV became JJJJJ^f^j! 
:d of the advowfon for the term of 99 years, determinable AmuM 1» 
nre (tho rtaiaiader thereof belongix^ as above^} and Phi^ ^^}^^ 
i/bsing^o;pofl'^flcd of the advowfon, and the cnurch being ^ur^btlaf 
all of OM J^miiPMUpif the faid Philip Cecil afterwards, fuiiof janMi 
&tSili^MJ¥ne'l^tA% hy ^ccd EfraawL the then next ^^^'P'^ 

prcfcntation J,^*!;i^ 



|»34 CA8T£RiTRRM|4€^^. IIL 1764. 

bt granted ^Ibita^n to ^ohn Stephens^ in cafe the church ihou! 
*V?*?* Tacant during the faid term of 99 years ; by ^rtiM 
^ff^ ^ -y^bn Si^s jifAS poflefled of the advowfbn for |he 
lentation to the church in cafe it (hould become vaca 
The diordi the' faid ittta ef 09 years ;*and being fb poiTefied, tl 
UcMw wM during that term became vacant by the death of Jam 
cirj W^lh which was the next avoidance after the faid grant, to 
^ {• Sit- J0lm SUfkfM^} whereupon Jkbn Stephens prefented to 
i^^A^ ^8^ ^^ ^^^ ^^^^ church, being vacant, Wilfiam Stephens 
g^ fP^^ * who was thereupon admitted, inftituted, and inda£ 
an4 the fnid Pbiitp Cecil being fo poflefTed of the adv< 
the remainder of the term of 99 years, dc terminable as 
ThatPhilip (remainders as above); and the church being full of V 
^""fltdf /^^» ^^^*P ^^^^ afterwards, on the firft day of OBi 
•nd John died fp poflclTcd, and the faid John Kyrle then alfo die 
Kyrleaifrt upou l3y furvivorihip the faid James W'aUwyn becam 
1^1" ^ pf the advowfon for the remainder of the faid term of 
vrhcffcvpott then to come, and being fo poiTefled thereof the chur 
P>"»<iff ^ vacant, by the death of Wiliiam Stephens^ whereupon Jt 
polled i# ^^ preu^nted Rubard Reece t£e elder his clerk, who 
t^^^dfow. upon adrnitted, inftituted, and induded in time of pc 
io^foir^ihe and the faid James Wallwyn bcitig fo poflefled erf the 
jtiTt^Bi^ the church became vacant by the refignation of Ric 
the church thc cldfr, whcieupon the faid James Jraiiwyn prefent* 
b^iKc^'a"' h ^^^ *^ younger his clerk, who was thereupon adr 
ofw. Ste- flituted, and induced in time of peace, ^r.; anc 
phens, he James Wedlwyi being fo poflefled of the advowfon, t 
Recce*? iT' ^^*°*^ vacaut by the refignation of Richard Reece tht 
who leVi^n- whcrcupon it belonged to the faid James Wallwjn tc 
ed, and then fit perfon to the vicaragc of the church fo vacant, in 
R. R^ce"^ ''^ Wheeler clerk, ufurping upon the faid James Wal. 
jnn. who^bis feinted to the vicarage of the church fo vacant Wailtuy 
refiKned, now defendant his clerk, who upon that prefentari( 
bd^g" dTL** mittcd, inftituicd, and induaed into the fame ; an< 
him the Jumes Watlwym being fo poflTeflTed of the advowfon, I 
plaintiff to became vacant by the refignation of the faid Walimn 
Sm R? ^^ 1^^ ^s vacant, by reafon thereof it belonged and ftill 
Wheeler by the faid Jcmes Waliwyn to prefent a fit perfon to the y 
ufurpatiuD the (aid church fo being vacant $ and the faid Richara 
CediTbt^' J^«i^, Wailwyn CecU, and John Davis, unjuftly h 
defendant, from prcfcuting a fit perfon to the vicaragc of the fai 
who has re- whcrcupon the faid James JVaUnuyn fays he is injured 
cte chorcb f^^^iQcd damage to the value of 300/., and therefore 

11 now va- fuit, l^C^^ 

cfut, and it 

^^looga to plaintiff to ptereDr,and defendants hinder hSni. 

Jmpvlancff. All the. defendants imparl from Michaefmas tern 

TijeWjkop Hi/ary 1761, from Hilary till Eajler 1761, and fron 

•rdin^!^^ Trinity term 1 76 1, I Geo. 3. ; then the bifliop comes 

thatTOcbifni pothing but as ordimuryi ta which tl 
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ll^plief in the common form, and prays a writ to the Ulhop^ 
«irliich 19 granted by the court with ftay of execution thereof till 
tb« plea between. the plaintiff and the other two defendants be 
dietenninedy^c. - 

The defendants Cecil and Davis further imparl till Michaelmas Tmpsrlaiicct 

S Ty6i, hoa^ii^icAaelmas tiW Hilary 1762, from Hilary iWl Eajler bythepttroo 

X -»6lp and from Lafier till Trinity term 1762, 2 Geo. 3.; and b«c deu"* 

then the defendant Wallwyn OW/ comes and fays that the plain- fco^ci. 
tmff oujsht nut to have his aAion a^vainft him, becaufe he fays* 

tbat PUlip Ccdl the elderi father of the faid Pbilip Cecil, in the The patna 

declaration named, long before the making the faid indenture of of the in- 

marriage fettiement, while the church was full of a clerk, James *^"c™^ "ihai 

PiUipi. the then incumbent, to wit, on the ^tli ot January in p.c>cii,ica. 

the icih year of King William the Third, Uliliam Powll and ftcherof p, 

Waiter CtcU efq. profecutcd out of the fame king's court of J^^'J^^^^ 

Chancery a writ of entry fur dijeifin in le pojl dgainft Henry Pro- before the 

kai cfq. and Robert Price efq. (amongft other things) of the f«tiem«ie 

laid advowfon of the viciragc of the faid church, returnable ^jjjjj^ifjj,, 

from the day of St. Hilary in fifteen days, (which is fet forth at fail of Janet 

IcDgthin the plea,) whereupon a common recovery was fuffered P^1>im» 

the firft day of the fame I}ilary term with triple voucher, when ]^'^l 

alithe parties appeared in peri'on at the bar, and wherein the coinm9a 

fcid PbiUp Cecil the elder was firft vouchee, who further vouched »««>»"> ^ 

Philip Cecil his fon, who vouched over the common vouchee, fon'(i^t!Air> 

\ aod judgment was thereupon given, and a writ of feifin awarded whareiii ho 

Wd executed the fixth day of February, the loth year of King *^ ^^J^ 

[ VTJliam 3. (which recovery is fct forth at length,) as by the re- J^iJ voi^ 

Y cord thereof in the court of the Bench appears ; which recovery ed, which 

\ wasfo had and fulfcred as to the faid advowfon, to the ufe of ^""**^^' 

!; the faid JFilliam Powell and Walter Cecily their executors, ad- Ss'ofwH 

^ ciiniftrators, and afligns, from thenceforth for the term of 1000 I'oweiiaad 

\ y**«, and after the end or (boner determination of that term of WaittrCwU 

■000 years, to the ufe of the faid Philip Cecil the younger in of 1000 

^1 male ; and for want of fuch iiTue, to the pfe of the faid yean, which 

^ip Cecil the elder in fee ; by virtue of which recovery, and [hJ"[J^ 

by force of the ftatute of ufes, the faid William Powell Tiud tiflF*tcitilm 

^dft^ OW/ afterwards, and long before the making the faid in- thedcdara- 

^^tuxc quinquepartite in the declaration, became and wer^pof- fl^,"Vubfift! 

i^edof the advowfon as in grofs by itfelf for the faid term of ing» and that 

» tooo years, which term^ at the time of the making of the faid nuchigg 

feature qtanquepartite^ was and ftill is fubfifting and unex- ^^^^^J 

pirtd, and by reafon whereof, nothing of or in the faid advow^ icyrk and 

f^ ever pafled by the faid indenture quinquepartite into the pof- ^^ pialnciff* 

Mumof the faid JobnKyrle and James Wallwyng and this the ^**J^^*^ 
*ud Wallwyn Cecil 'is ready to verify | wherefore he prays judg- 
ment if the faid James Wallwyn ought to have his a£iion againft 

Ktov. •" ^ ^ ...6, 

■ ' • And 
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The other :Aild the itid ^/r Davis hjt that he is parfon 

defendant ch^rch iftiparfoncd iii the fame^ on the prefcntation 

Sube'ft" Jf^aUwyn (kai^ and that the did Jamej JFaf/wyn oi 

the parfun have his ailion againft him, becaufe he fays that loti] 

imparibneey faid indenture qmnqutpartite in the declaration men 

twl'^ bef6re therfaid Tbtlip Cecil in the faid declaration 

t» his patron any feifin of the faid advowCpn, one PAi/ip Cecil th 

p^ \^ , ther of the faid PhiHp CfW/ aliovewnamed; was feifed 

Stto^tiwit advowibnrof the vicarage oJF the faid church as ingi 

That P. Ce- as.of fee and right ;' and being fo feifed thereof preC 

«•*» ^*^.^j^ fame» being vacant, Janus Pbilips his clerk, who o 

^It^xz^ fenution was admitted, iuititutcd, and indud2:ed in 

feflted Ja. chiuTch in the time of peace 'in- time of the Lord Ch 

Si"ir 'di ^^f*^*^^**^ ^'^'g ^f England i andttUat afterwards an 

bdnf vlc4Bt naking'of the faid indenture quinqt4epartite in the ab 

tenip.Car.i. tion mentioned, to yrit/on the i8th day of January 

S^ttJeT' ^^ ^^' IJOtA l6y8, at the parifli aforefaid, by a*ccrta 

mAttliSjaii. of bargain and fale then and there made between th 

26^, Cecil the elder and Anne his wife, and the faid Pki 

Mih^ ^ ^^"^ *"* ^^ ^^^'^ declaration mentioned on the fir 

giaaied, and Hmry Prokart and R^ert Price of the fecond part, 

PUitpCedi Pmmll mA Walter Cecil of the thii^ part, (whic 

frmT the^ *"^ court,y in conGderation of certain fums of mom 

•avowfoii . Philip Cecil'ihc elder and Philip Cecil the fon paid. 

(among PbUip Cecil the elder, being'fo feifed of the faid 

J^eSjr ■ aforef^id, granted, bargained, fold, and releafed, ; 

PMbait and Philip Cecil the fon in the faid declaration mention< 

^*" ^"^'<rf ^^ *^ ^*^ Henry Probart and iJo^^r/ Price^ (in 

PhnTcKi?^ pofleffion then being by virtue of a bargain and ( 

joa. for bia thereof made far the term of one whole year, by inc 

*»*»«*? •^jj ing date the day next before the day of the date of 

?tiie ttib of denture^ now brought here into court, and made 

the hdn fame parties lad mentioned,) and their heirs and aflTig 

mdeofhia other things,) the advowfon, donation, free difpofii; 

^^' of patronage of, in and to the faid vicarage of the | 

of Skenfretb aforefaid, with all its rights, members 

tenances ; to have and to hold the faid advowfon 

purtehances, (amongft other things,) to the faid I 

and R§iert Price, their heirs and affigns for ever, t* 

behoof of the hid J^hilip Cecil the fon for and dur 

and ferwaot of his natural life, and from and after his deceafe, 

•^^/J[«» the heirs male of his body lawfully begotten, and 

P.t^iil^ Aich iffue, then to the uG; and behoof of the right 

lafce, faid Philip Cecil the elder for ever; by virtue whe 

|j5j*y P- force of the ftatute of ufcs, the faid PhUip Cecil 

ymiioM m hecame and was feifed of the faid advowfon as in | 

tail} aaxif fee*tail and right, that is to fay^ to him and 

his-body ifitting i and the faid John Davis further i 
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yUPbilif CecU .t^ jonngCT being fo feifed of the faid advow- andih/e 
fon, and thcT^rctDcingiull oOlie faid James Philips clerk, J^^'ljj'^*'* 
liethefaid.pili//jiC«fi7 thc-foOyJ^y a certain writing under his Phmpy, ' 
liaiidand feal granted untQ the faik John S:epbe/is in the decla- P.Ceciijua. 
radon mentioned, the fhcn &rft and next prefcnution to the J^"^^^ 
church whenfoevcr the fame fliould then fir it and next become jfsuphens! 
vacanty (if the fame (hould happen to become vacant in the life- 
time of the faid yifr/'/r^ &W/the. fon,) by virtue of which grant That die 
the bid John Sitpbens became and was poflcflcd of the advowfon *^'^ ^- 
for the then firil and ndxt vacancy thereof, in c^fe the fame by tbedmh 
happened to become vacant in the lifetinie of the faid Philip of jamn 
Cedl the fon j and the faid .Joi^w Stepbtns being fo poflcflcd ^^^[f*'^ 
thcfeofi the church becaaie vacant in the li(etimp of Philip of plcedf 
Ctal the fon liy the death of the faid James Philij/fS^ which va- jua. and j^. 
cancy of tlic church aiv^s' the firft and next vacancy thereof after ^''"^ 
tlw grant aforcfaid to the: faid. ._7i?*« Stephens hy Philip Cecil the \v^"ste- 
foa^made as aforefaid'v .whereupon the (aid John Stephens^ by phem. 
Wrtte of the faid grant, prefcntcd to the church fo vacant the p^^J^*^* 
faid William Stephens^ in the faid dccbration nam^Ed, his clcrk| died,^d u!^ 
vho thereupon was admitted, inftituted, and indudled in the deftndjnt 
time of peace, «^r. and afterwands, at Skenfreth^ Phila Cecil the ^^*J" j^ 
ton died- fo feifed of the faid advowfon ajs ia grpfs by itfelf, heir nuier 
leaving iflue male of his^ody ifluing thevfaid Wallwyn Cecil, 'nd is feifei 
one of the defendants, whereby the faid Wallwyn Cecil became ^^^*J^^"?' 
3itl wiis feifed or the advowfon of the vicarage of the church taji. 
2&reCiid as in grofs by itfelf as of .-fee-tail and right, (that is to 
'sy) to him and the heirs male of his body ifluing ; and being That the 
fo.fcifed thereof, the church became vacant by the death of the ^hu^^hbe- 
6*4 WiUiftn Stephens : and the. faid .James IVallwyn having no by°Jhe'^de«di 
right'to prefent to the faid church, but ufurping upon the faid of w. ste- 
^Mvfjn Cecil f to whom of right it did- belong to have prefented [JT^V"?^ 

« 3. fit pcrfon to the church, prefented the faid Richard Reece the by Scmp^- 
^^, in the declaration mentioned, his clerk, who was there- tiao prefeot* 
opon admitted, inftituted,- and induced in the time of peace, J^^^J^^***^ 

. ^- and the church afterwards became vacant by the refigna- r|^^^ l^' 
^nof the faid jRiVJ^r^ iLf£r> the dder; and the faid Jafnes thepiaintUr 
^^huyn having no right to prefent to the church,, but ufurping '^'"^ ^7 
Hl^iu upon the faid Wallwyn Ctcil^ tQ whom of right it did then prdfentedV, 
l^long to have prefented a fit perfon to the churcti, prefented ^eece jan. 
to the church then vacant iSi^WJA/r^ the younger, in the That the' 
l^^ration mentioned, his clerk, who was thereupon admitted, churchbeiog 
«»ftitiitcd, and induded in the- time of peace, ifc.s and the faid R^i^^j^ 

. J^n Davis further fays, that the faid Wallw^n Cecil being fo Waiiwyn 

. ^^kA of the advowfon, and the church being full of the faid c^cii grant* 
Mkhttri Rgece the' younger, he the faid Wallwyn Cecil, by writing wh^derUw 
^^r his hand and feal, granted to the (aid RiAert Wbetltr in next turn. 
we deckuatioa mentioned, the then firft and next prefentation 
^tho church whenfoever the fame (hould then firft happen to 
bcconic vacant in the lifetime of the (aid Wallwyn Cecil $ by virtue 

of 
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of which grant the faid RobirtWhieler became and n 
feflcd oiF die advowfoQ of the church for the then firft a 
vacancy thereof^ in cafe the fame happened to becomi 
in the lifetime of the faid WaUwyn Cecil \ and the fail 
Wheeler bein^ (o thereof poflefledi the church became v 
the lifetime of the faid JVaHfoyn Ceeil bv the refighation 
faid Richard Reece the younger, which fatd vacancy of thi 
was the firfl and next vacancy thereof after the faid ^T2t 
faid Rfbert Wheeler by the faid Wallvr/n Cecil made as a( 
whereupon Robert Wheeler^ by virtue t>f the faid grant, pi 
to the church fo vacant the faid Wallwyn Cecil his dei 
thereupon was admitted, inflituted, and indu£led in tl 
of peace in the time of George the Second, King of Gr 
tairif &c. and the church afterwards became vacant by 
fignation of the faid Wallwyn Cecil i and the faid Wallv 
being fo feifed of the advowfon as in grofs by itfeif as ol 
and right as aforefaid, he prefented to the church fo va 
the reOgnation of himfelf the faid John Davis his clei 
thereupon was admitted, inftituted, and inducted into tf 
and long before the fuing out of the originnl writ of i 
Ifoffies Wallmn was and yet is parfon of the fame cht 
parfoned in the fame on the faid prefen|ation of the faid i 
Cecil i without this, that the faid Philip Cecil the fon in 
declaration named was feifed of the faid advowfon of tl 
age aforefaid as of fee and right in manner and form as 
James Walhuyn hath above alledged ; and this the fai 
Davis is ready to verify ; wherefore he prays judgment if 
James Wallwyn ought to have his faid adiou againft hiff 



RepUcadoa 
iotbcplea 
ofWaUwyn 
CedUtbe 
patron of the 
other de* 
lendant. 
A Hedges 
tiMt Philip 
Cecil being 
feifed in 
tJil, anno 
5>Anne R. 
levied a fine 
v4th pro- 
claflMtiona. 



The word 
vkarage is 
pot in the 
Am 



The plaintiflF imparls from Trinity 1762 till Michaelmi 
from Michaelmas till Hilary term 1763, 3 Ge9. 3. and 1 
plaintiff replies as follows : 

And the faid James Wallwyn as to the plea of the faid ) 
Cecil fays, that by reafon of any therein alledged, he 01 
to be barred from having his a£tion againft him, becaufe 
that after the fufferin? of the faid recovery in* the fa 
mentioned, and after trie death of the faid Philip Cecil tl 
the faid PhiUp Cecil the younger, then b«ing the heir-a 
the faid Philip Cecil the elder, and then being feifed tn 
of the advowfon of the faid church, a certain Jine with f 
tiotis^ according to the form of the ftatute in that cafe n 
provided, was levied in the cdurt of the Lady Ann^ lat 
of England^ &c. of the Bench, here, from the day of * 
Trinity m three weeks in the. fifth year of her reign 
Thomas Trevor, &c. juftices of the fame Benck^ md 
b'r. between John Tr^ cfq. and William Paweli efq 
tiffS| and theiaid.i'^i//]^C^rr/ the younger, deforoteat( 



odier things) of tie advow/on of the/aid ebtircb rfShenfrtib^ wh'ere^ 
of a plea of corenant was fiimmoned between them in the i^vtSt 
courti that is to fiiy, that the fatd Philip Cecil the yonnger, did 
icknowkdge the iaid adrowfon to be the right of the faul John^ 
li that which the faid Jcbn and William then had of the gift of 
the faid Philips and he remired and ^uit-claimed the fame from 
Jrimfidf and his heirs Xo the faid John and William^ and the heirs 
of the fdid "John for ever ; and moreover the faid Philip granted 
far himfelif and his heirsi that they would warrant to the faid 
JUff and WtUiam^ add the heirs of the faid Jobn^ the advowfon 
iforefaidi againit him the faid Philip and his heirs for ever; and 
for that aeknowledgmenty remiflion} quit-claim, warranty, fine, 
and agreement, the faid J^hn and William gave to the faid Philip 
900 pounds fterling % which faid fine fo levied was engroflied^ 
and was afterwards folemnly read and proclaimed in the 4^ 
court of the Bench, according to the form of the ftattite in that 
cafe made and provided, io nunner and at the times. following, 
that is to fay, the firft proclamation thereof, and thereupon made^ 
was made on the 1 Tsh day of July in the term of the Holy Trinity 
in the 5tb year of the reign of the faid late queen } the fecond 
pocknation thereof, and thereupon made, waa made on the 
19^ day of Nopemter injhe term of Saini Michael in the faid 
fiith year of the reign of the faid late queen } the third procla- 
mation thereof, and thereupon made, was made on the 3d day 
^ February in the term of St. Hilary in the 5th year of the rdgn 
rfthe faid late queen }' and the fourth proclamation thereof, and 
thereupon nude, was made on the 2d day of May in the term of 
£^ir in the 6th year of the'reign of the (aid late.queen, as by the 
fttd ine and proclamations thereupon made, now remaining of 
Rcord in the faid court of Bench at WeftnUnJlir^ may more fully 
appear) which fiiid fine fo had and levied as aforefaid, was had 
^d levied to the ufe of the faid Philip Cecil and his heirs ; by wbemby he 
Wue of which faid fine, and by force of the ftatute for tranf- became feif* 
ferringof wfes into poffcffion, the faidPA/7^ Cecil the (on be- fj^^^^ 
<>Qieand.waa feifed of the faid advowfon as of fee and right; mliung the 
sod beiiw fo feifed thereof did mnt the faid advowfon, in man- indenture ia 
««r and form as in and by the Uid declaration is above alledgcd ; |jjj;**^* 
>nd the fold James Wallivyn further fays, that no entry, claim, thiu'the 
^ adion was ever made or brought in due time, or at any time termor 1000 
^hatbeter by the faid Wiltiam Powell and Walter Cecily or either \^^ 
^them,or any perfon or perfons whatfoevev claiming under them, UxttA Ar 
^^citherof thern^ to avoid the faid fine, and that by reafon of the ^^t of eia« 
^ ptemilies, the faid term became and was barred and of no ^^^ 
<4^l and this the faijl James Wallwjn is ready to verifjr; hoc,kc 
^^kicforc he imys judgment, and z writ to the bifliop, Isfc. 
^tfaer vridi ms damages, on occafioa of the faid impediment, 
^ bt adjudged to bimi Vr. 

James Hewtt. 

And 
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Amd die {aU ^^tmij tf^aOwjKy «8 to tlw faid f4tti oflhe fi 
^hbuD^w bj him above pleaded, at before fays, that Ae f» 
!nk7^ Cm/ in the Taid dedaradon above named, waa feifed of tl 
faid advowiba of the vicaraee aforef^id, as of fee and rig^t i 
inafincr and form as the faid Jamet Walhvjn badi above alkdgd 
and this the bid Jamo prajs ma j be in^ired of b j the couatrf* 

. ymmet HmH 

And the faid WJlwym Cecily as to the plea of Janus WJhff 

tt[&\^ above pleaded in leply to the faid plea of Uie (aid WaU^ Cm 

cacioo to '* £)iT6> that the fame feplication, and the matters thetein coataincc 

yenoB^tpka. are iqfiifieieitt in lav for the faid James ffmUwyt to maiatu 

bis faid aAjpn againft him the faid Wattwjn CtcU^ and that I 

the iaid Walkuyn Csdl needs not to anfwer th« faid replication! 

pleaded aa aforefaid ^ «nd this the faid Wallwm Cmt is ready 1 

verify ; wherefore for want of a fufficient replication in thb b 

Julf, the faid WaUwjm Cuil prays judgment, and that the fa 

• James Walhojn may be barred from maintaining his faid adic 

againft hiih, iatc ; and as to the plea of the , aforefaid Jem 

WaUwjn by him above in reply pleaded to thd plea of tlie fa 

John Davis^ and wheveof the faid James Wattwm pnt^MBft 

upon the country, he the faid J%hn Dmns does fo likewifel- 

The pldatiff imparb till Eefier term 1763, and Acn joins i 
demurrer. 
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And the faid Jxmus WaUwjn fays, for that he haa above I 
replying alledged fufficient matter in the law fof- him the £i 
Jaines WaUvfyi to have and maintaiii his faid adton againA i 
laid HTaU^nOcU Mid John Davis, which the tM J^tmisiFs 
wyn is ready to verify ; whick matter the faid JValtwjn & 
doth not deny, nor any v^ays aM'wer thereto, but entircif r 
foieth to adtmt the vemyiiig thereof, the t»vAJa4us Woilwft 
before ^rays judgment, and' a writ to the biihop, b^. togetl 
with his damages, on occafidn'of the faid iiapedimenc tO> be 1 
Judged to him, t^c. {James Hemtt.) " And beoatofe the juftic 
Ifietc will- advife thefmfelves of and conceritiffg t^ premili 
whereof the faid James WaHwyn ahd tfMhufm X>rit havo ] 
ihemfdives upon the judgment 06 Ae- ebart hevci befeie tl 
give judgment thereon, a day is therefore giveil to-lhk'filid p 
ties here, unt|t the 'morrow oB the Holy TrinUjy b^ufe- the f 
juftices avc hot yat advi{ed> (^. and as weU>t»'Arji'tb« faid il 
above joined to be trie^bf the oountry, as to* ilK)dii<a» whar « 
magQS. the faid 7iiiii^/0ir^/AH9«»hddl fuftainad'M Mafon of i 
premiies of and coacavning wkkklthe iaM fimis '1Wikeye^\ 
WaUwjn Cecil have put themfelves upovtM ju^nMlirof -4 
court here, if. it fliall happen that judgment thereon ihall 
gJMA for the faid James IVallvfjn ; therefore the (berilF ia coi 
II 
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Ihanded that lie cauft to come here twelve, is^c. by whom, tjV. 
and who neither, iffc. to recognhc, fe*<r. becaufe as well, ^t. 

'His cafe was twice argued at the bar, the firfl: time In Trinify 
\xxm laft, by Serjeant Hewitt for the plaintiff, and Serjeant Nares 
for the defendants : the fccond time by Serjeant Burland for the 
plaintiff, and Serjeant Afplnal for the defendants. 

To (hew the plaintiff's title, the declaration fets forth, that ThepLin. 
thiWp Cecil on the 24th of December 1706, being fcifed in fee of if.^l^^^^^ 
the advowfon of the vicarage of the church of Sket^reth in grofs, tion fliortly 
W of fee and right by deed of that date, upon his marriage, fct- ^^^cd, 
rtcd die fame to the ufe of himfelf for 99 years, if he fhould fo 
bog live, remainder to truftces to prefer\'e contingent remain- 
te«> remainder to John Kyrle and the plaintiff James IValkvyn 
^ for 500 years, remainder in ftrift fcttlemeiit; that the marriage 
f wag had, and Philip Cecil thereby became pofl'effcd of the advow- 
6mi for the term of 99 years, and on the ifl of June 1724 (the 
thwch being then full) granted the next turn to John Sfcphc^u, 
who upon the next vacancy prefented his clerk IVilUam Stephens; 
dat afterwards on the ift of OEloher 1731, the church being full 
trf WUliam StepbenSi Philip Cecil died fo poflefled, and John Kyrle 
<lied, whereby James Wallnuyn (the plaintiff) by furvivorfliip 
fcccame poflefled of the term of 500 years, and upon the death 
^William Stephens i prefented Richard Reece the elder, upon 
whofe refignation he prefented Richard Reece the younger, upon 
•hofe refignation, one Robert Wheeler by ufurpation prefented 
Vattwyii Cecil, one of the defendants, who has refigned, and that 
^ church is now void, and it belongs to the plaintiff to prcfcnt. 

The defendant Wallwyn Cecil fcts up a prior title, and pleads "^^'^^^ •« '«- 

Aatm^Cff/Yfenior, the father of PA;7^ C^r?/ in the dcclara- Sc^^j, 

^, iu Hilary term in the roth year of King JViUiam^ fuffered ant Wali- 

•common recovery of this advowfon. (among other thiii';!;s) with ^^"Vp^"* 

triple voucher (wherein Philip Cecil the father was vouched, who up^ pHo" 

^chcd Philip Cecil the fon) to the ufe of IVilliam Powell and term of 1000 

*W/fr Cm/ for the term of icoo years, which term 'was fub- ???/*'^ 

Sfting before and at the time of the making the deed of mar- ** * "*' 
*^gc-fcttlemcnt, and is ftill fubfifting and unexpired ; by reafon 
^hereof nothing in the auvowfon ever paffcd by the deed of 

^•rriagc-fcttlement, into the poffeffion of Kyrle and the plaintirf - 
JWi Wallwjn. 



The plaintiff 's title in the declaration being rebutted by this Pl/intiffre. 
f^i the plaintiff in anfwer thereto replies that after the fuffer- P''** * *"^» 




^W-^ ana men oeing leiica m rec-iau 01 tne aavowion, jeviea a ^ " j^c'twi 
**"^e of the advovffin of the church of Skenfrcih wherein he was of loco 
Vgi.ll« . R conufor, yeanit 

therebf 
Wned. 
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conufor, to the ufe of hicnfelf and his heirs ; by virtue of ^hidi 
fine and the (latute of ufes Philip Cecil the younger becamt 
feifed in fee of the advowfon ; and being fo feifed, made die 
marriage-fettlemcnt in the declaration, and thai bo entry or cliim 
by the faid PTilHam Pawtll and Jf^alUr Cecil or cither of them, 
or by any other perfon whatfoever, claiming under them, or either 
of them, was made to avoid the faid fine, and therefore thctcnn 
of I coo years is barred and of no effeft. To this, the defend- 
ant JVallwyn Cecil has demurred, and the plaintiff has jobed is 
demurrer. 

The general quedion made in this cafe was, upon both die 
arguments. Whether a fine of an advowfon in grofs with pro- 
clamations, and non-entry or claim, will bar a term of years? 
But as the court at lad did not determine this queftion, it is not 
ncceffary to fet down the arguments, but only the judgment <rf 
the court after time taken to confider, wjiich was given this terob \ 

Curia-^\t was admitted by the defendant's counfcl on the ontfel 
of the argument, that a finq of lands with proclamations, accord* 
ing to th^Jtat. 4 //. 7. c. 24. and five years paflcd without entry or 
claim, will bar the Icflee for years. 5 Rep. Soffyris cafe, Crh 
Jac, 60. S. C. 1 Lev. 270. Fret man v. Barnes, Cro. Car. 1 10. 
l/ham ^.Morris. Cartb, 100. Smith v. Pearce. But thisisooly 
in the cafe of lands where the leflee for years is ouded ^ for 00 
fine (hall bar any but thofe who are out of poflcflion, and whofi 
cftate is turned to a right, according to Margaret Padger*s c^k^ 
5 Rep. 105. h. If lellec for years is oufted, and be in rcvcrfioa 
difleifed, and the diffclfor levies a fine with proclamations, and 
five years pafs, as well the leflbr as lefTec arc barred by their non- 
clami, and the leflbr (hall not have five years after the leafe for 
years expired ; fo if a copyholder for life or in fee be ouftcd|and 
the lord difTeifed, and the diflcifor levies a fine with proclama- 
tions and five years pafs, ss well the lord as the copyholder are 
barred ; and the lord in fuch cafe (hall not have five years after 
the death of the copyholder for life. The diflference arifes from 
the words of the two favings in the Jlat. 4 //. 7. llic firft faving 
extends to thofe who have prefent right, and therefore the fee 
years begin to run from the time the fine was levied, becaufc 
they might enter or bring their adion immediately. • The fccond 
faving extends to thofe who. at the time of the fine levied, can- 
not immediately have an adion, or make an entry, and therefore 
they ihall have Ci\e years after their aftion, right, title, b'c, firft 
accrues. But the cnfe at bar is not tlie cafe of a fine of lan«l8,or 
of an advowfon appendant to a majior, but of an advowfon of » 
vicarage of a church in grofs by iifclf, which, at the time of the 
fine levied, appears by the pleadings to be in the poflTeffion of 
William Powell and Walter Cecil for a then and prefint ftill i^^ 
fitting long term of ycrs, which has never been devclUd or 

wmcd 
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•d to a right ; for none of the parties to the fine, at the time 
ic levying thereof, had any thing in this advowfon ; at that 
PUiip Cecil the conufdir in the fine had never prcfentcd to 
churchi nor did his grantee prefent till '25 years afterwards, 
the conufces are mere ftrangers. It was in(ifted,for the dc-. 
ants, that.^n eftate in an advowfon in grofs could not ht de^ 
;d or turned to a right ; and that if it could, yet no fine can be 
:d of it, and if it could, yet no entry or claim could be made 
in five years after the fine levied, for the church was full at 
ime of the fine, and continued full for above 26 years, as ap- 
1 upon this record: to v/hich 2 Roll, Abtu 352. ph lo, was 
I in anfwcr, to fliew that a fine may be levied of an advowfon 
rof« : and Plowd, 435, a claim maybe made at the church, 
certain that a fine bars nothing that is not devefted or turned 
right. It is (Irange there is nothing in all the books to fhew 
ther a fine with proclamations, according to the Jlat. H. 7. 
bar a right to an advowfon 11? gro/s ; but whether it will or will 
we have now no occafion to determine in this cafe, for it ap- 
smoft clearly that the parties to the fi;ie at the time of the Thefing'e 
ing jhereof had nothing in the advowfon ; and therefore upon ^^tlr^^"?®** 
fingle point we are all of opinion, that the plaintiff has no wurtgUV 
» and judgment mud be for the defendant. judjmcot. 

4r^; Many cafes were cited on both fides; but as none of 
1 are applicable to the point upon which the court gave judg. 
r, it would be perplexing the reader to fet them down here. 

Mather vcffus Brinken C. B. 

was moved on the behalf of the defendant to fet afide a ver- Though th< 
ift for the plaintiff without defence at the trial, becaufe the *»ffu=<iei»»cr. 
r*book of theifTue delivered and paid for, varied from the f^m "hi re- 
nd of vjftprius in this, vi%. in the iflue delivered in the begin- cord of nifi 
of the declaration the plaintiff 's name v.'is^James^ but in P""*' ^!?V, 
tcord of njfi prius it was John, which was the plaintiff's t^Ji^'trUI. 
\ name ; and in the iiTue delivered, in that part where the 
di is afligned, it was, not regarding his prcmifesj &c. but in 
"ccord of niji prius it was regarding his proniifes^ &c* the Word 
cing omitted. 

»r/tf-*Thi8 IS a mere viiium r/rnV/, and could not poflibly 
adice the defendant at the trial ; and the cafe in 2 Stra. 113 1, 
ftrcngcr cafe ; fo the rule to Ihew caufc why the vcrdift 
id npt be fet afide was difcharged. 
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Arthur Beardmore, an Attorney, • Plaintiff, 
verfus 

Nathan Carringtoo, James Watfon,*' 
Thomas Ardran, Jmd Robert Black- 
more, four of the King*s Meffen- 
gers in ordinary, 

Anewtriii 'TpHIS was an adion of trcfpafs and falfc imprifonmcnt : Ac 

iTir/ail plaintiff declared, that on the nth olNovemhtr 1762, Ac 

of tTefpaft defendants broke and entered his dwelling- houfc at LcnJoH^ it 

andimpri- the pariQi of St. Stephen Wallbrooke^ in the ward of WaUknAt^ 

^Tfec^"' ^^^ continued therein four hours, difturbed him in hit pofleffioB, 

taryofitatc'i broke and fv)rccd open feveral doors of the rooms, and broke lad 

warruic, fpoilcd the locks, bolts and bars thereof, and broke and forced 

Tiooi at- ^P^^ "**"y boj^es, chefts, bureaus, fcrutores, writjng-ddk% 

BNiset were drawers, and cupboards of the plaintiff in his hoofe, and the locb 

gifen/orfir thcrcof, and fearched and examined all the rooms in the bonf^ 

'^^^' and all the boxes, Vc. fo broke open } and read over,pTycd into^ 

ftiKitheen- and examined all the private papers, books, letters, and cone- 

<f^nf p'»'n- fpondences of the plaintiff and his clients, whereby the fecrctind 

li!d 'feiiTg private affairs, concerns, bufmeffes, and circumftancca of tk 

hii books plaintiff and his clients, became and were wrongfully difcofCt* 

and papcif. ed and made public •, and then and there feized, took, and cariied 

^ away 500 printed charts, and a great many other papers, printed 

and written, (particularly mentioned,) and took and clofely io- 

prifoned the plaintiff' for nine months, whereby he washindoed 

from following and tranfa^ing his lawful affairs and bufincts 

and was thereby put to great expences in his maintenance duriof 

his imprifonmcnt, and in obtaining his legal difcharge and !«■ 

Icafc therefrom, againft the peace, lie. lo the damage, of ibi 

plaintiff 10,000 A 

The defendants pleadc d firft Not guilty 5 and adly, by km 
of the oourt, as to the bre iking and entering the dwelling-boofc 
continuing there, difturbing the plaintiff in his poffciFioD, fozciii| 
open the faiJ doors, forcing open the boxes, chcfts, lie. andcx* 
amining his private papers, He, and carrying away the gooiiftti* 
md imprifoning the plaintiff and detaining him for fix days and 
an half. They plead, that the plaintiff ought not to have liil 
action againft them ; becaufe they fay, that l^fore the .trefpafti 
Wr. was fuppofed to be committed, on the 6ih of November il^^ 
the Earl of Halifax was, and yet is, one of the lords of the ktag^i 
privy council, and one of his principal fecretaries-of (late, w 
that he on the 6th of November 1762, made his warrant mwte 
his hand and feal, direded to the defendants, four of ^.1^^ 
meffengers in ordinary, by which warrant the earl did, in^ 
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ng'a name, authorize and require them (the defendants), taking; 
conftable to. their afliftancej to make AviQ. and diligent fearch 
r the faid Arthur Beardmore^ mentioned in the faid warrant to 
: the author, or one concerned in the writing of fever^l weekly 
:ry feditious papers, intitled, The Monitor or Briiifh Freeholder^ 
lumber 357, -^^8. 360. 37-?. 376. 378, 379, and 380; London^ 
rintcd for J. Wilfon and J, Feilxn Paternofter-Row^ which con- 
uned grofs and ftandalous reflexions and invefliyes upon hi^ 
Mjefty s government, and upon both houfes of parliament, and 
im the faid Arthur Beardmore having found, to ieize and appre* 
«Qd, and to bring him together with his books and papers id 
lit caftody, before the faid Earl of Halifax^ to be examined 
Doceming the premifes, and further dealt with according to 
nr, yt. That the faid warrant was, that day, delivered to the 
cfcfldants to be executed : that they took C. W. tl conftable to 
^ir alfiftance, and on the fame day in the declaration, they went 
mrds the plaintiff's houfe and found hiqi near to it, and dici 
bne feize and apprehend him by virtue of the warrant ; and 
amediately on the fame day about 10 o'clock in the forenoon^ 
cbg the lime when, ^c. entered his dwelling-houfe, (the door 
cing then open,) to fearch for, and fefze the books, papers, EsTr, 
f the plaint iff, and to bring them with the plaintiff, before the 
^xAo( Halifax y according to the exigency of the warrant ; and fa 
be defendants go on and juftify the trefpafs aforefaid, and fa/ 
bejddivered the books, papers, ^c, to Lovsl Stanhope^ an aflift- 
Qtof the Earl of Halifax y and a juftice of peace for Wejiminfier^ 
i> be examined; and that they kept the plaintiiF in cuftody till 
le gave bail for his appearance in the King's Blench the thea 
icit term, to anfwer to fuch matters as ihould be obje£le<l 
fiioft him, and then the defendants by order of the Earl of 
ZiiJ/ax dtfcharged the plaintiff i and they fay, that he was ne« 
effirily put to expences by fach detainer, which is the fame tref* 
*6 complained of. There is another juftific ition much to. the^ 
iflic purpofe. The plaintiiT replied de injuria fua propria^ where-* 
ipon iffae was joined ; and at the trial the jury were diredled to 
ifds damages under an idea that the trefpafs and imprifonmen^ 
wamittcd under this warrant could not be juftified by any pic* 
rifttlbcver; and they found a verdi£l fur the plaintiff, and gave 
^ 1000/. damages. 

It was moved by the King's Serjeants that the vcrdi£l^might 
*fetafidc for exccflivc damages. Upon (hewing caufe, the 
toni Chief Juftice ftatcd the fubftance of tlic evidence given at 
it^ trial i[s follows: 

The plaintiflF called his clerk David Merideth^ who proved that 
J Ac nth day oi November 1762, he found all the defendants 
M the plaintiflF his matter's houfe, and in the private office there^ 
^iag the d<AWer$ and taking out papers -, that they demanded 

Rj tlie 
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the plaintiflF*8 file of letters, and examined them back 
year 17525 defendant Carrington then faid, " that ws 
•« cicnt.'* Afterwards they went into the public office, ai 
opened the deflc, took out the books^^nd looked into die 
but did not break any defks or drawers open, becaufe the 
opened the fame for them ; afterwards they took the plaL 
this witnefs away in a coach. This witnefs proved, 1 
plaintiff was then concerned in a great many caufes de| 
as an attorney ; that he fent for Mr. Wimbolt to ma 
bufinefs while be iOiould remain in confinement ; that no 
was ofitred to the perfon of the plaintiff, and that his ^ 
permitted to be with him ; that this witnefs had afiions • 
ing againft the defendants and Lord Halifax: that the 
ants refufed to permit one Mr. Collet ^ who was a clien 
plaintiff, to converfe privately with him about his bufine 
while the plaintiff and this witnefs were confined in the I 
fhe defendants, he the plaintiff was fuffered to go into : 
of the houfe, and after fix days imprifonment, they w 
difcharged, upon entering into recognisances to appe; 
King's Bench the then next term, and for their good be 
without paying any fees. 

Mr. Collet J a client of the plaintiff, fwore that the plaii 
concerned in fome caufts for him at that time, and thai 
fired to fpeak with him in private about his buGnefs, 
was refufed by the defendants to fpeak to the plaintiff p 
and to write down M'hat he wanted to fay \ that pen 
were refufed to him, but the defendants told him he mig 
publicly to the plaintiff, in the hearing of the defendant 
pleafed. It was alfo proved, that the plaintiff was then 
the liberty of writing a letter to Mr. Alderman Beckfori 
the members of parliament for the city of London. 1 
the fubftance of the plaintiff's evidence. 

For the defendants, Lovel Stanhope efq. deputy fecr« 
ftatc, affiftant to Lord Halifax^ was called, who fwore 
bufinefs w^3 to look Into, and examine all papers touci 
government 5 that he took an oath of office, and waj 
obedience to the orders of the fccretary of (late : he faid, 
t^fc ocpafions when the mcffengers have a man in cufto 
are not to do any ^hing without his orders;* that Lord 
ordered the plaintiff to be bailed, and that he was continu 
tis recognizance from term to term for feveral terms, 
admitted on all Mtz at the trial, that there have been 
many precedents of warrants of the like fort with the pr< 
fcizing perforis and papers, Wr. and for all forts of a 
offences, let the offence be what it would ; and this \ 
fubftance of the defendants' evidence. 
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For the defendants it was faid, that for fix days and an half 
confinement in a mcflenger^ houfe, where little or no injury had 
been done either to the plaintiff's pcrfon, houfc, or goods, looo/. 
were excelEve and outrageous damages ; and that if the court faw 
tliat they were exceffive, they had power to grant, and would 
mnt a new trial, even in cafes of tort, . It is faid the cafe of 
FWand Gunfton^ ZtyUs ^66. Mich. 1655, is the firft inftance of 
granting a new triaj ; but this feems to be a miftake, for there 
were new trials granted long before, as appears from this, viz. 
that it is a good challenge to a juryman to fay that he hath been 
a juror before in the • fame caufe. Per Holt C. J. 2 ^alh 648. *Natt\ ThU 
It is true that in Roe and Hawkei^ 1 Lev. 97. it is faid by Twifden m'ght bein 
Jiifticc,that the new trial in Wood and Gunfton was not merely t=nirf facia* 
granted for exccffivenefs of damages, but for tampering with the de novn 
jury} but in i Sid. 131. and in 2 Mod. 151. it is faid that the new awarded, 
trial in Wood and Gunjlm was for excelEvenefs of damages ; that Jl^jJ'bj^bi^ 
was an a£lion for words, and is a cafe in point, that the court hii. 
has power to grant new trials in cafes of tort for cxceflTivc da- 
mages. Suppofing new trials firft began in the reign of Charles 
thcFirft, yet it appears from the year-books long before that time, 
that courts of juftice, (not having then come into granting new 
trials,) when they faw reafon for it, either lefl*ened or increafed the 
damages, as they do in the cafe of maibem to this day, upon 
TiCW of plaintiff's maihem and identifying his perfon ; and for 
uiiipurpofe thcfe cafts were cited from the year-bqoks, Mich. 
W&/. j.yS/, II. f..io. which was a. battery; Mich, '^Hen.^. 
/U.i|. c^ 16. Mich. 7 //"• 4. 3 1, b. c. 1 5. in confpiracy, where the 
plaintiff releafed part, or the court would have abridged the da- 
mages according to their confcience ; Eajler^ 8 Hen. 4. foL 23^ 
^•9. the juftice of //^/nV/x thought the damages too little, yet 
Aey would not increafe them without feeing the maihem ; Mich. 
I9H.6. 10. i. c. 28. STr/Vi. 2'^H.6. I. a.^ c. 2. ; in dv-bt, the 
parties were at iffue, and the jury found for the plaintiff damages 
'^i. id. and cofts 20/., the court increafed the damages to 
J3'«4</- more; Dyer 10^. Palm. oit^. From thefe ancient 
cafes it was argued, that courts of juftice have in all times con- 
Mcted thcmfelvcs authorized to review the damages given by 
jorics in all kinds of aftions, and cither to abridge or increafe 
them ; and fince that pradice has been difufed, and abridging 
damages by the court has been looked upon as unconftitutional^ 
WW trials have been granted for exceffive damages. 

, For the plaintiff it was faid, that new trials can only be granted 
m cafes where the court can clearly fee that the jury is millaken, 
^luve mi(behaved themfelves ; all the cafes of new trials tend 
to prove, ^hat where tlie court have no meafure to diredl them, 
^J cannot grant a new yrial ; there muft be fome infallible 
**jk for them to go by, in the cafe j no two judges in the 
' R 4. world 
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world can agree what damages ought to be giYcn ip the prefent 
cafe, for damages here Ije in fpecuhtion. That the mifconduQ 
of juries feems to have been the (irft occafion of new trials. It 
is faid new trials we^e firft introduced to prevent attaints*, but 
an attaint would not lie in this cafe, for there is no poffibilityof 
pointing out how far the damages are exceflivc or not The 
cafe in Styles 466. was not for exceflive damages, but for tam« 
pering with the jury ; it was faid in that cafe to be a paclii 
hujtnejs ; in the cafe of Lord Town/end for wordsy 2 Mod. 150. 
the court faid they had no ground whereby they could moifuie 
the damages, and rcfufed a new trial. A/b and A/b^^omh.ni* 
is not to the purpofe : Lord Holt afked the jury upoiitwhatgrootid 
they went, which they rcfufed to anfwer him, and fu wtrc goibj 
of a mifcondu£t. 

Curia — We are called upon, on our oaths, to fay, whether 
thefe are exceflive damages or not, and ought to have very dear 
evidence before us, before we can fay they are exceflive. The . 
jury were dircAcd to aflcfs damages for the plaintiff accordbg to 
the evidence given, under an idea that the defendants could not 
by law judify the trefpafs under this warrant by any manner o( 
plea whatfpever. It is clear that the praQice of granting new 
trials is modern^ and that courts anciently never cxercif(^ this 
power, but in fome particular cafes they corre&ed the damages 
from evidence laid before them. There is great difference be- 
tween cafes of damages which be certainly feen, and fuch as ar^ 
. ideal, as between affumpftt^ ^^^fppfe fi'^ goods^ where the fum an<l 
value may be meafured, and anions of imprifonment^ maEmU^ 
prcfecutlonyjlander^ and ether perfinal tortSy where the damages a^^ 
matter of opinion, fpeculation, ideal ; there is alfo a diffcrcn^^ 
between a principal vcrdidt of a jury, and a writ of inquiry ^> 
damages ; the latter being only an inquefl of oflice to inform 
the confcicnce of the court, and which they might have affcflS^ 
themfclves without any inqucft at all : only in the cafe ofmaiief^ 
courts have in all ages interpoftrd in that (ingle inftance onljT 
as to the cafe of the writ of inquiry in the ye^r-book of H. ^ 
we doubt whether what is Tiid by tlie court in that cafe be rigk*"* 
That tkey would abridge the dnmnges uniefs the plaintiff wu!d r^ 
leafs part thtrccfy becaufe there is not one cafe to be found i^ 
the year-booKS where ever the court abridged the damages aft^ 
a principal vcrdicl, and this is clear down to the time of ralmr^ 
Rep, 314. much Icfs have they interpofed in increafing damag^^ 
except in the cafe of maihem; one fide fays no attaint lies (»' 
cafes of tort) for exceffive damages \ the other fide fays it do^ 
We give no opinion as to that point \ but it is faid in an handr"^* 
cafes in tl>e books that an attaint docs Uc. Sec xojR^. i»5 
liOrd Cbetuf% cafe, 
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AUi or moil df the cafes of new trials, are where juries have 
* nifdemcaned thcmfelves contrary to their oath » in the cafe in *Thejudg* 
Sr<Av466. the mifconducl of the jury was certainly an ingredient, ^jj^'ifed ^ 
yid fo it appears from the cafe in i Lev, 97. Some books fay it certify to the 
iras a trial at bar, and it is highly probable there was fome evi- **'?JI'^^^ 
Jcncfe that the jury had been tampered with; and this was ^'r/cX 
xxtainly the very firil cafe of a new trial, and from that period £i. 189. 
he courts have exercifed the power of granting new triak in ^y*^*^* 
everal cafes; as when the jury find co;jtrary to the judge's styL44V/' 
lireclions in point of law, when they find dire^lly contrary to Moor 451, 
he evidence, (that is to fay) againft evidence all on one fide, gs^j 
or if there be evidence on both fides, the court never inter- HutcbinVon, 
wfes in that cafe ; as to granting the firft new trial in Stiles 466. Eaftcr term 
iicrc is great reafon (as was faid before) to think it was for raif- * Ann.c.p. 
xhavioui in (he jury; it was an aaion for words; fo was the thejodg- 
the cafe of Lord Town/end^ 2 Mod, 250. for words, and 4600A mcnt until 
(iamages, where the court refufed to grant a new trial ; and if ^^Jj]^^^* 
ii court couli not fay that thofe damages were exccffive, they can Paim. 32 J. 
haxxlly fay th:it damages are.excclGve in any cafe of flander what- Concerning 
esrcr; and this cafe has never been contradided or denied to be ^*^r!Iria" 
hv» The cafe of .4/^ and ^, Comb.'^^'j, was plainly for tlie ftB«.H.P.c. 
nufdemeanor of the jury in refuGng to anfwer the judge when 3^6, 307, 
he alked \Yhat ground or reafon they went upon: to be fure cro.ltc. 
jfKigjes are to advife, b.ut not to control juries ; and my Lord %ia.ca. 
ifiU s^}d the King's Iknch did right, m granting a new trial ia 
dttt cafe. In the cafe oi Wilmot v. Berkle^^ Trin. 3 1 £rf 32 G, 2. 
S* R. whi^h wa$ an adtioii for crimi^L conv^rfation, the jur^ 
8>.ve 500/. damages againft the defendant, and upon affidavka 
t^ he was only a clerk in low circunaftances, and unable to 
£^ fo large a fum, it was moved for a new trial; but the court 
«fuifcd to grant even a rule to (hew caufe, hecaiife in cafes o£ 
^ the jury are the Oflly proper j:udges of the damages. We 
Y^ 119 w come to tjie cafe iri i Sfra. 6£^* • Chauf bars r^ Robins 
^p ^vhich feems to be the only cafe where ever a new trial was 
[ranted merely for the exceffivcnefs of damages only : we arc 
'^ Tatisfied with the reafon given in that cafe, and think it of 
Mvcight, and want to know the fa£ts upon which' the court 
^l^ pronouni^e the damages to be exceffive. The principle on Mvkhaa 
'hi^h ii ^as granted, mentioned in Strange^ was to give the de^ "' ^^^^ 
"^^^nt a chance of another jury : this is a very bad reafon; for if ^j^g^J.'^ 
^'sis not, it yrould be a reafon for a third and fourth trial, and B. R. Per 
'*^^ld be digging up the conftitution by the roots ; and there- f^"*"»'J* 
^^^ we arc free to fay this cafe is not law ; and that there is not fSc judg« 
J^^ fingle cafe (that is law) in all the books to be found, where of the da* 
V^ court has granted a new trial for exceffive damages in ac- "g^^ 
^^Us for torts, tofttl 
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It was (Irongljr argued at the trial of this caufc , that the jury 
were to meafure the damages by what the defendant had fuf- 
fered by this trefpafs and fix days and an half imprifonment ; 
but this was thought a gtofs abfurdity by the judge who pre- 
iided there. 

We defire to be underftood that this court docs not fay, or 
lay down any rule that there never can happen a cafe of fuch 
exceflive damages in Urt where the court may not grant a new 
trial ; but in that cafe the damages muit be monftrous and enor« 
mous indeed, and fuch as all mankind muft be ready to excbixn 
againft, at firft blufh^. 

The nature of the trefpafs in the prefent cafe is joint and fe- 

yeral ; and the plaintiff has (lili ajiother adlion againft Lord 

Hitlifax, whoy it is faid, is more culpable than the defendants, who 

are only fervants, and have done what he commanded them to 

do, and therefore the damages are exceflfive as to them : but we 

think this is no topic of mitigation, and for any thing we know 

^'^*\^^' ^^ i^^ might fay, <* We will make no difference between the 

2^. Smith " minifler who executed, and the magiftrate who granted this 

Y.Boucher. «* illegal Warrant;" fo the court muft confider thefc damages as 

' ^V'm^*f- g**^^" againft Lord Halifax : and can we fay that looo/. are 

f<^Qi«oc da. monftrous damages as againft him, who has granted an illegal 

mages on a warrant to a mefienger who enters into a man's houfe, and prys 

^uW »ooL ^^^^ ^^^ ^^* fecret and private affairs, and carries him from bis 

Iki'nner Houfc and buGncfs, and imprifons him for fix days. It is an un- 

inoved to fet lawful power affumed by a great minifter of ftate. Can any body 

exceffiveda. ^^7 ^^^^ ^ guinea per diem is fufficient damages in this extraor- 

ixuges ; but, dinary cafe, which concerns the liberty of every one of the 

per curiam, king's fubjcds ? AVc cauHot fay the damages of looo/. are 

jury aTc*thc cnormous ; and therefore the rule to (hew caufe why a new titaL^ 

proper (bould not be granted muft be difcharged. fer to(am curiam^ 

judget. 
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Grey ver/us Jones, Executrix, &c. C. B. 

THIS was zfcire facias againft the defendant, to flicw caufe To a fclrf 

why the plaintiff (hould not have execution of his debt i^^w ca^fe 

find damages recovered by judgment of the court again ft her why plaintiff 

uftator \ the defendant pleaded, that the plaintiff ought not to ^»ui<i ' 



I not 



have his a^hn againft her, becaufe flie fays^that (he the defend- tioiTonT^ 
aut, after the recovery of the judgment, and before the fuing judsment, 
forth the writ oi fare facias^ to wit, on the firft day of O^ober m thede/end- 
thc year of our Lord 1763, at K, in the county of S., paid to the Jh^f pJ^Jintiff 
plaintiff the debt and-damages in form aforefaid recovered; and oughcnotto 
this file is ready to verify ; wherefore (he prays judgment if the »^»«.l>j« ■«• 
plaintiff ought to have his faid aftion againft her, Wt". The i'f "ugHtnot 
plaintiff demurred, and the defendant joined in dcmuirer. It tohaveexe- 
was objedled for the plaintiff, that the plea was bad, in alledging <^"'^°"' *»*^ 
that the plaintiff ought not to have his a^ion, &c. for that ?Jcire ^^ 
facias quare exccutio noiiy &c, is not an aBion. To this it was an- 
fwered for the defendant, that a releafe of all aBions will bar zfcire 
facias upon a judgment. 1 Inf. 190. b. That all writs, whether 
original ox judicial j which require an anfwer by way of plea, are 
properly atlions or fuits. 2 Salh. 603. 2 Injf. comment dn 
fat. Weftm. 2, ^.45. A fire facias to repeal a patent is an ori- 
ginal a£lion. 

C«r;^— This plea is a little informal. The old way of plead- . 
ing was for the defendant to fay, that the plaintiff ought not to 
have execution^ &c. by virtue of the recovery aforefaid, becaufe, 
&c. ; but as we muit take this plea to be true, and not a (ham 
plea, we will fupport it if poffible. Lord Cohe (iiys, that albeit a 
fire facias be a judicial writ, yet becaufe the defendant may 
thereupon plead, this fire facias is accounted in law to be in na- 
ture of an a£lion, and therefore a rcleafe of all anions is a good 
|?ar of the fame. Co, Lit. 290. b. Wherever a writ requires a 
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plea, it is an adion; and though a plea be informal in its i 
clufion, or beginning, yet if it prays a right judgoaent, courtK^ -3 
have always rejected the informal words, and given judgmenr „^ 
according to the right and merits of the caufe. So the pbintiK: jj 
moved for leave to withdraw his demurrer on payment of m ft — ^j. 
and to reply de novo, which was granted. 



In t rttle 
aflauit And 
bitiery 
200 1. dt- 
mages not 
cxceffive, 
and a new 
trial was 
refttfed. 



Grey againft Sir Alexander Grant, Bart, a Member 
of Parliament. C. B. 

'T^ HIS was an a£lion of aflault and battery, tried at Guildhall^ 
^ London^ wherein the jury gave a verdift for the plaintiff, and 
200/. damages; and now it was moved to have the verdt£l fct 
afide, and a new trial, for exceflivenefs of damages. The cafe 
upon the evidence was as follows,; 

Captain Holland of the (hip Nancy ^ having brought from the 
Wefl^Indies a turtle for the plaintiff Mr. Grej^ and miich was his 
property, and it having been, by midake, delivered to the dc-« 
fendant, the plaintiff went to him and demanded it of him ; but 
he faid he had invited fome friends to dine with him upon it, 
and refufed to deliver it, or to pay for it, and that the plaintiff 
might take his remedy ; and pointing at the plaintiff, faid, << If 
•' that man was to aft a turtle of me I would give him one." 
The plaintiff anfwered and faid, this is very ungenteel ; and the 
defendant (hoved the plaintiff out of his houfe with his elbow, 
who thereupon afked the defendant if he would waive his privi- 
lege of parliament, but the defendant refufed to do it; plaintiff 
then faid to him, ^< You are afcoundrel*," and defendant gave him 
a blow upon the face, which caufed a black eye : the plaintiff alfo 
demanded the turtle by a letter, and required the defendant to 
reftore it : Captain Holland alfo informed the defendant that the 
turtle had been delivered to him by miftake, and defired him to 
reftore it; but tlie defemlant faid, «* A turtle 1 have got, and ^vhat 
«* / have got I will keep.^' The captain told the defendant, if he 
wanted a turtle to entertain his friends, there was one then a^ 
the Jamaica coffee-houfe to be fold, and he might Vuy tbati the* 
defendant anfwered, ** You may buy it yourfelf, I will \xt^tbat 
*' I have got." Then the plaintiff faid to the defendant again, 
'< I come here to demand my right, and if you will not give it 
•* me 1 will lake my remedy at law, if you will waive your pri^ 
«* vilege/* The defendant anfwered and faid, •* In fuch a 
trifling bufinefs as this I will not waive my privilege, but in a 
matter of property I would waive it." One Falconer was. called 
as a witnefs to prove he was prefent at this difpute, and could no^ 
remember that any blow was (truck by the defendant; he had 
forgot every thing which made in f;ivour of the plaintiff, but re« ' 

memberecl 
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mcfknbered every thin^ which made for the defendant ; fo it was 
a meafuring caft wtedier a blow was ftruck or not ; howeyer, 
the jurj found for the plaintiff, and 260 /• damages. 

Curia — ^This was a quarrel between two gentlemen, and has 
been properly tried by a fpecial jury of merchants of London^ 
who are the proper judges of the damages ; whfcn a blow is 
given by one gentleman to another, a challenge and death may 
cnfue, and therefore the jury have done right in giving exem- 
plary damages ; the plnintifF has been ufed unlike a gentleman 
by the defendant in (Iriking him, withholding his property, and 
infifting upon his privilege, all of them tending to provoke him 
te feck his revenge in another way than by law, and therefore 
we thiqk the damages are not ezcefTive. Rule to (hew caufe 
why a new trial fliould not be had difcharged per Mam curiam* 



MICHAELMAS TERM^ 
S Geo. III. 1764. 



Cox verfus Rolr. C. B. 

THIS was a fpecial a£iion upon the cafe againfl: the defend* Ptaaice. 
ant for deflowering the plaintiff's daughter per quod fer- '^H^'' 
viiium ami/it : the defendant having pleaded the general iffue, ^^^ , j^- 
now mov^ for leave to withdraw that plea, and to plead the fendtnt to 
fame plea again, together with the plea of the ftatutc of limita- "J^lhe fti^!" 
tions \ upon an affidavit made by the defendant's attorney, that tuteof li-* 
at the time when he was bound to plead by. the rule of the courtj miadont. 
and then pleaded the general ifTae only, he was not fully in« 
ftmded by his client what to plead \ and upon citing a fimilar 
eafe in B«£» of ¥ik ^^Barryj wherein that court permitted thii^ 
ttpon an affidavit made by the very fame attorney, that he wa9 
^reffed for a plea, and was obliged to plead htmt he xras in- 
ftmfiedy and therefore pleaded the getitral xflue to prerene 
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Upon (hewing caufe it \ras infifted for the plaintiflF, that xht 
general rule of both the courts of B. R. and C. B. is to permit a 
defendant to withdraw a fpedal plea, and plead the general 
iffue, but not vice ver/a : and many cafes were cited to (hew 
this to be tlie pra£tice, which was agreed to be fo by the court ; 
and it was fud that in the cafe of File v. Barry the attorney 
was furprifed, not inftruded, and pleaded the general ifTue to 
prevent judgment ; and for that reafon the court of King's Bench 
deviated from the general practice in that panicular cafe ; but 
here the affidavit made by the fame attorney doss not go fo far^ 
and therefore the rule ought to be difcharged. 

Curia — It is a good maxim, that the law will rather fuffer a 
particular mifchief than a general inconvenience ; general rules 
of praQice muft be ftridly obferved for the fake of certainty, or 
praclifers will be negligent. Indeed, under very fpecial circum- 
flances, the court will permit a defendant to add a fpeciil plea ; 
in a late cafe of public concern, the defendant being advifed by 
his counfel that he might give the fecretary of date's warrant in 
evidence upon the plea of the general iflue, pleaded tbat plea 
only ; the judge before whom that caufe was tried, having been 
of a contrary opinion, it was afterwards moved in a fimilar cafe 
of JfUhs V. WMf to withdraw the general iflue, and plead the 
fame plea again, and a fpecial juftification under the fecretary 
of (late^s warrant, which was allowed by the whole court ; the 
defendant, at the time o: pbading the general ifiue only, being 
UI adviied by his connfci, and not knowing then the opinion. 
of the judge who tried the former Hmilar caufe ; befides, tkj^' 
fpecial plea was allowed to try the real merits of the cafe, bu^ 
the plea of the ftatutc of limitations is net to be favoured, be— 
caufe it excludes the merits ; the coLit gives leave to add a ple^B* 
for the furtherance of judice, but to permit this plea of the:; 
tlutute of lin::ra:io::s W3uld not be fo. The rule was dif^ 
charged f^r t::^:'! .■?.r:.:m. Seijeir.t Hi^vltt and Davy for the 
defendant^ Serjeant BurlsrJ for the plaiiirU. 

FircbraiV, en the Demiie of Jane Symcs, Widow, 
wrfus Pennant. C B. 



T^l<«fkt«tf fj JKCTMENT of lar^U la the county of S:tnerfet^ tried at the 
4.w^^"4 IL*^j52^-^^ I J:^rii 17031 verdici for the piaintidF, fubiedl to 
***'**J[|jJ ihc opinion 01 iIk ccurt upon th:s c^fe ; which ftates, tlwit the 
li^^vlte pitmifca in quctlic^;i are parcel of the manor of the redlory of 
^M^WMA* Cbi^^IlM ii/urr.'*t in the county of Siuicrfft^ and hare been held 
jH^i^^pllMHf of CCHirt^ToU of that manor time out of mind, of which 
H^^^^^B tiM VCilvi 01 the fame rectory for the ume being is the 

f 1' That 
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rhat^the Reverend William Symes clerk, on the 20th of iv- 
^ry 1 7269 was redtof of the faid re£lory, and lord of the nia- 
r of- the fiime reftory ; that the premifed in qucftion, being in 
: hands of the faid JVilliam Symes the lord upon the death of 
: lad tenant thereof, as re£lor of the faid redory, s^nd lord of 
t manor, did, on the 20th oi February 1726, demife the prc- 
fes in que (lion to the leflbr of the plaintiff Jane Symes ^ by 
py of court-roll ; to hold to the faid Jane SytheSf Richard 
neSf and Chrijiian Symes^ for the term of their lives, and the 
: of the longed liver of them fucceflively, according to the 
Horn of the faid manor, as they were named in the faid copy. 

That at the time of the demife to the faid Jane Syt^es, (he was 
5 wife of the faid William Symes lord of the manor 5 that the 
d William Symes died in the year 17^6, and that the dcfend- 
t upon his death became, and dill is, re£lor of the faid re£lory 
d lord of the manor, and thereupon entered into the premifes 
qdedion^ and is in poffeflion thereof* 

The quedion is. Whether the demife by copy of the court- 
kl, by a lord of a m^nor to his wife, be good in law or not ? 

This cafe was argued twice at the bar ; and being quite new, 
authority could be cited to (hew, whether the grant of this 
pyhold immediately from the hufband (lord of the manor) to 
t wife was good or bad -, nor did it appear to the court, that 
src was ever any fuch cudom in this^ or any other manor, for 
ord to grant lands by copy of court- roll to his wife imme- 
fctcly, without the intervention of a third, perfon, and there- 
re it would be nugatory to fet down the cafes cited by the coun- 
. who argued ; for the court cited no cafe that I heard* 

Ctfn'tf— As this was aprovifion by a hufband for his wife, we 
ouldbe glad (if poflible) to get over that maxim in law, <* that 
^ hufband and wife are one perfon y' and therefore cannot grant 
nds to one another •, fo where there is no particular cudom in a 
dnor, the common law mud take place; this is an original 
»lantary grant by the huftand to the wife, who cannot by law 
ke immediately from him, any more than a mcnk who is dead 
law, and confidered as no perfon ; fo here is no perfon to 
kc, for the wife and hulband are only one perfon. We are 
^ling with a fundamental maxim of the conimon law, and 
ight as well repeal the fird fed^ion oi Littleton ^ as determine 
>« grant from the hufband immediately to the wife to be good^ 
*«t^ where there is not fo much as the fhadow of a perfon inter- 
«>ing. The po/lea was ordered to be delivered to the defendant, 
^anU tot Anuria. 
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Wilkes, Efq- agalnftThc Earl of Halifax. 

ot 'TpHE pluries diftringas to compel the carl to enter his appeaN 
*' * ancc was returnable on the morrow of Saint Martin in this 



oftbefaa. 



Thetirleof 
the dcclara- 

•grccabie term ; who then appeared^ after having delayed the plaintiff bj 
to the tmth cflbininc: and privilcRC of parliament for feveral terms* whcit* 
upon the plaintifF declared of this term ot Satnt Mtcbatl gene- 
rally, which is confidered by relation as a declaration of the 
firft da? of the term in law. During the delay in this ca.tifr, 
and before the carl could be compelled to appear, Mr. WUka 
was outlawed upon an information filed by the attorney or foli- 
citor-general^ and therefore the def/endant wanted to plead the 
outlawry in abatement, which, being a dilatory plea, mufl: be. 
pleaded viithin four days from tlve time of the filing the dedar 
tion, or it cannot be pleaded at all \ and if the declaration is 1 
be confidered as of the firft day of the term, (which it feems il 
is in point of law,) then the defendant was too late to plead thL 
dilatory, and it cannot now be received ; and therefore it Wa^s 
moved on the part of the defendant, that the plaintiff* might I 
obliged to intitle his declaration, <* Of the morrow of Sair^s 
•* Martin in the ttxmoi' Saint Michael in the 5 th year of tl^L'^ 
*< king," according to the truth of the cafe ; for die earl dS.<l 
not appear till that day, and before he was in court the plaintm^ 
could not declare againft him. ' 

Upon (hewing caufe, it was faid for the plaintiff*, that tbc 
iniitling his declaration as he has done, of the term generallyi '^9 
not erroneous, and therefore he has a right to intitle it in this 
manner ; that thd court pays great regard to legal fi£iions. The 
plaintiff died the firft of December^ judgment was entered the 
6th, and held good by relation. 2 Barnes 205. Th^ defendaiH 
died the 1 '{th of iv^rv/ir)s the judgment figned tlie 2ifthel«I 
good. 2 Barnes 208. and S. P. 209. defendant died 20tb oi 
Ziprily on the 21ft oi April application was n^ade on an af&daw 
from EJfex (fworn 19th of April) for leave to enter up judgnicitl 
on an old warrant of attorney, a rule was made, and judgme0t 
was figned the 2 1 ft of /Ifril. 2 Barnes 212. That the defendant 
here having delayed, the plaintiff is not entitled to favour, ait^ 
if he had done as he ought to have done, he would have been bi 
court four terms ago.- 

For the defendant it was faid, that they did not a(k this tB * 
favour, but that the court would order tl^ records to be nta^ 
and entered according to the truth of the fa£ts in the proceed 
ings, and they have often done this. 2 jPtffw/271. THhsttio^ 
plaintiff who is an outlawed perfon is no more entitled to b^ 
favoured than tlie defendant \ the words in the titles of deda-tf^^ 
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[ons are the words of the court, and the]r will fee that they are 
fiie according to the zGt done in oourt« x Bi^ruftio. 

-Cffrui— *The defendant does not aflc this alteration to be made ' 
n the title of the plaintiff's declaration as. a matter of favour, 
9Ut of right p and if he has that right, we are bound ex dcUra 
ftt/titU to make this rule abfolute. Can it be faid that the dc*- 
fetidant has forfeited his )right of pleading in abatemaitt or anjr 
SJatorjt when four days are not pafTed Cnce he was in courts and 
VefoK tbat time the plaintiff* could not, by law, declare againft 

biiUi and the defendant may plead whatever plea he pleafes ; 

therefore the rule mult be made abfolute, and the title, of the 

declaration, according to the truth, and fidions in law fliall never 

do inju&ice, iot in fiBione juris fcmper tji cquitas. 



EASTER TERM, 

^Gto. III. 1765. 



Smyth verfus Reynolds. C. B. 

TROVER for 150 cafks of butter. Upon Not guilty, ihere There U no 
was a Tcrdidi for the plaintiff, fubjcit to the opinion of the right to fci»c 
^t upon this Abort cafe : the plaintiff's (hip lying in the river go^^iTihe 
**««•«/ with the butter on board brought from Ireland^ the de- rive before 
fculant (a cuftom-houfe officer) went on board, and before the the goods ate 
*^^Ct were opened, or bulk broken, or any goods landed, or IVa^ » 
''^fced to fale, fcized the butter as contraband- The fingle quef- fiUe. • 
^ w«, Whether the feizure was lawful ? 

Ctfiii^We are all of opinion that the feiTure was unlawful^ 
l^that there is no right to feize, unlefs the goods be landed, or 
^l^cd to fale ; the mere bringing the (hip into port gives no 
'v^ttofeize; and this is our opinion grounded on tlic Jlai. 
^^r. 2. e. a. and 20 Car. 2. c. 7. \ fo there was judgment for 
^ plaintiff^ tctam curiam. 

^^x^n. S 



ajS . Easter TBR^,.^ijJ^. HI, 1765. 

Bardet verfus Robins. G. B. 

l^'^w (^ ASE upon affum^t. The defendant pleaded a tender of kit 

defendant*" a-gulnea which the plaintiff tpok out of court, and proceed 

pleads « ten- for morc. There was a verdxft for the plaintiff, damages i /. i /.j 

»!'u*il^^' and the judge certified under tht Jot. 43 E/iz. cap. 6, that the da- 

wb<ch if mages to be recovered in this a£lion did not amount to 40 ihillingi» 

r<Mcdagainft but to I / I /. and no more. And now Serjeant Bttrlandmom 

jjj"', 'J^^^^ that the prothonotary might tax the plaintiff full cofts di wen- 

^t upon vhe menta ; alledged that the judge ought not in this cafe to have 

43Eiiz.thac certified, becaufe the defendant h^s pleaded a tender^ whidi 

ya^^AoT ^^^^i found falfe, he has by his own wrong' pleading increaM 

the cofts 9 fo on* the other ftatutes wliich fay that the plaintiff 

fliall not recover cofts if the judge does not certify, yet whoc , 

there is fpecial pleading he is entitled to his cofts ; and if a d^ 

fendaiat Kmqve a cauCe ouj of m ipferior CQud:» he i& n&t£P* 

titled to this certificate, becaufe it was his own fault to remove 

the caufci and thereby put the plaintiff to greater ezpences. 

Chief Juftice^-I believe that in fome cafes fudi :iQile has ob- 
tained, becaufe the d^'fendant by his own fault has rebutted bis 
right to cofts, by bringing another matter in queftion, 

CUve Juftice—In an a£lion for words> ^* that the defendant 
dole a hen," the defendaiht juftified, there was a verdidfortke 
plaintiff, and damages lefs than 40 /. The court of King's Bench 
refufed to allow more cofts than damages* 

Chief Juftice— Thb adion is clearly frivolous, and the pica of 
tender does not alter the cafe \ fo the rule for full cofts was d^^ 

Englifh verfus Burnell s^nd Ingham* C B, 

Unltflfi. n ^I^VIN for taking plaintiff's cattle : avowry that Arrtf// 
'ATSwiy tha| ^ was Cbifed in fee and in ppffeflion of a certain ancient xod^ 
Jj^'e ow^cff ^?'8c> ^"^ ^^^^ Inghmfi.^ was tenant a^^d occupier of anpthjcrifr 
»nd occu- cient meffuagCi and tli^t Burnell as owner and occupier of tb^ 
pien of cer^ mefluag^ tliea in his poftf&on, and hgham as awnir and^a;^^ 
S^r^l^and pf '•^. ?^^ffi»3ff tf^cn mhis poffcffion, and all other occupkn** 
prcfcribc for the (aid nicJuagcs have had time out of mind^ and of right oi^b^ 
^mon in y^ liAV^^ coipruon of p^il^^ ^^ xlit locUs in qtsQ^ g;c. and avow ibQj 
^00,^4** tftoK.*« ^4^5,4^^ ^^ pWntiff pl^(U inbar,^ 

«vowda« traveiles the right of comnion; and thereupon ^fjii^ u^ jiijnfjb 
y^* ^!^\ and a vcrdift was found for the defendants, ' ' ' 

fw>«itniiii , 

• badprc. ShK*" 
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k^tent Nares for the plaibtiff lAovcd in Jit c fl. oF ^affgaiinf, 

objeded that the avowry is ili, the preforijytion for^nght of 
itnon being coafint^d to the Ktupitrr «f the meiTaages, who 
e buta mere temporary, and not a permanent iniereft thetvi* 

foft that fuch prrfcriptions oojifht to be made by thofe who 
e a permanent intdrcfl. 21 E. 4. i*;^ Tenant for life can-* 
^nvfcribe, and where there t$ no perpetuity 'there can be no 
fcription. Bro. Prefer iptun^ ^'"77 ^ ^P- ^^- ^* G^^ 
v/'s cafe, the third refolution. This is contrary to the liatur^ 

quality of common, for every common may be either fufi 
ded or extinguiihed, but fudi common as this (hall beyi in^ 
mt to the perfun (the occupier) that no ctrt^lin perfon caa 
Bguifh it; but as foon as he who releafesit) tsfc*. removes, the 
' occupier ihall have it. CJte<vard*s cafe, 6 Rip. 60. a, this 
rth refolution. Hunt v. Brmuhum^ in £«jftr term 33 G«. 2« 
R. trcfpafs ; plea, that every irthubitffnt of the parlft refiding 

dwelling in the pariflk, and being an atcupiir of ^n ancient 
Tuage^ had a right of common, ^c. this was determined by 
)efimril*s cafe to be a bad prefcripcion. Auflyi ^, Fawhuti .. 

• E/tz. 44 f; . replevin ; the defendant avows for damage feafant / ^ 
plaintifl^ juftiiies, for that he had a <:lofe adj yitiing to the de« 
dant's clofe, and that tHfc defendant and ill the ^rw//rr/ of the 

: clofe from time whereof, Jjfr. had ufcd to repair the fences, 
. for not fufliciently repairing, the beads entered, ^c. Iflue 
I taken upon the prefcription, and found for the avowant^and 
irreft of judgment it was held, that the prefcription, that every 
pier^ &c. was too p^eneraL Indeed it is faid in that cafe, that 
'as aided by the (latute of jeofails, but in fubfcquent deter- 
ations that rule is not allowed. Crouther v. Oldjieldy t Saii. 
. That a title defeftively fct forth, may be cured bv a vcr- 
; but a bad title fet forth never can be cured. A pTelcriptiorf 
the poflcflbrs ought to rppair fences, was held bad, and judg- 
t airrefted after verdicl. 2 Roil. Rep, 288. Palmer 331% 

• Cro. Jac, ^iC^^. S. C. TTeeily v. JVildman, 1 Ld. Raym. 
He obfer-ved the« particular manner of joining the two 

ndants in one avowry, that though it might be good as to 
of them, {Burnel/,) who is feifed in fee, yet it cannot be 
L as to the other, and a plea cannot be good in part, and bad 
Ut. I Stra. 509. 1 Saund. 28* 2 Cro. 27. 

n^. Pre/crtptj9rtf pL y6. in trefpafs ; the inhahltants prefcribe 
'cmmon^ &c. Per totam rwr/jm— Tenants at will cannot pre- 
^ injure proprioy fed in jure domini fui ; but the defendant Cioi Jae; 

fay, that the ufage of the villofJO. hath been from time '5^^ 
rcof, y^. that the inhabitants have had a way over the land ** *'^^* 
iC plaintiff to the church, i^c. or that they have been quit of 
^Q the mill, lie. Tenants at will cannot prefcribe in a thing 
c^h endureth in perpetuum^ &c» but in the ufagc and cuftooi 
'%c vill % iQ nets d9 ^verfttie. See atfo Mr9. IPrefcrij^^ 
•Si ^ 

S a Burlond 
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Burkmd Serjeant contra — In this avowry, one of tbe defend- 
ants avows as owmr and occupier of a tenemcnti and the other a 
pccidpier \ the iflues are found for the defendants ; the plaintiff did 
not take advantage by demurring, as he might have done, there- 
fore he is not entitled to favour. Admitting the argument on 
the other fide, we have fufficiently fet forth a title in the avow- 
gnts *» where the plaintiff' complains of an injury done to his foil, 
there the defendant, in his jutHfication» muft prefcribe in a ^ 
fftaiCi becaufe the plaintiff complains of an injury done to his foil, 
but in trefpafs for taking goods, it is fufficient for the defendaot 
to fay, that he ^^spoffifffeid of the locus in quo^ and the goods were 
damage feafant r fo for taking cattle, a jufttfication that the de- 
fendant w^spoffefid of a clofe ^nd entitled to common, and took 
the cattle damage feafant is good, and there is no difference be- 
. tween replevin and trefpafs for taking cattle only ; for replevin is 
only an ad ion for taking the cattle. In ^fements, \ic> it is 
fufficient to declare upon the poiTcffion. If an avowry (hews the 
H VfQt 181, locus in quo belongs to the plaintiff, it mud fet forth a que efate^ 
otherwiie it need not ; and though an avowry is informal, it is 
cured by verdi£l ; our title is only defeAive in the fetting it 
forth, and fo is cured, as in Cro» £Iiz. 445. 

Hewitt Serjeant of the fame fide with the defendant— There 
are two queftions ; 1 . Whether the avowry be good f 2. Whether 
it be aided by the ftatute after verdi£l ? Here the injury com- 
plained of, is only for taking the plaintiff's cattle, no right to the 
clofe is fet forth ; againft a wrong doer it is fufficient to fet forth 
I Silk. 33S« TLpofffJfton^ as in the cafe of a ivay^ common^ &c. ; fo in all decla- 
rations, and an avowry is in the nature of a declaration. 2 LL 
^ym. 923. In actions againft wrong-doers, it is enough to 
i^tw pcffeffion* 

Ld. Ch. J.— Have you any cafe to fhe w that an avowry is con* 
iidered as a declaration ? Do you argue only on principle I 

Hewitt Serjeant — Only on principle. Diftrcfs is the firft pro* 
eefs in this replevin^ and the avowry is the declaration. 1 1 Jdti* 
7x9. Harrington v. Bufh^ fat. 32 H. 8. c. 30. Here the tmc 
gift of the a£lion has been tried, and it appears the plaintiff has 
been a wrong- doer. Brown v. Bookill^ Skin. 1x5. 213. Th^ 
reafon thei'e given is, that it muft be fuppofed the judge at tk 
trial made him (hew his title. 1 Saund. 216, 19. By pleading 
over^ the plaintiff here has waived the objc£lion. In Gatewart% 
, rafe, the title was fuch as he could not have as an ipbabitafa^ but 
might a} an occupier. Freeman v. Jvgg^ B. R* re^e^i 

for taking a horfe \ the defendant avowed that he wzspofftftdoi 
the loeus in quo, and took the horfe damage fecf ant i plea in bafi 
iflixe joined, and trial had. In arreft of judgment, ic wasob- 
jeciea, thjit the defendant in his avowry ought to have (hewn 
the owner pf the fee ; but the court held 4ie avowry was f tf^ 
)>y (he plaintiff's pleading over* 
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Hares Serjeant in reply— It fcems to be admitted by the laft 
afe cited bjr my brother, that ppffejion is not fufficient in all 
rowry. I admit that in trefpafs for taking cattle pojfejjion is a 
pod plea, but in replevin it is otherurife, for there the avowant 
loft mew a title in fee, or derive bis title from him who has 
be fee, to entitle him to have a return of the cattle ( an4 the 
W. 1 1 Geo. a. c. 19. was made to excufe the avowant from 
liewing his title in an avowry for a diftrefs for rent, a Stta^ 
47* though in the cafe of eafements you may declare Upon thcf 
^ejfion^ yet you muft prove a prefcriptive tight at the triah 
Lfter a trial, the court will only prefume every thing was proved 
\ nuke good the title pleaded j but not to make a good title* 

Chief Juftice— ts there any cafe to (hew that potfeffion is fufi* 
icient in an avowry ? The court took time to conGder till the 
itter end of the term, when the Lord Chief Juftice deUvered 
be opinion of the court* 

Lord Chief Juftice— It is objected that the right of commotl 
I laid in the occupiers onXj* The defendant's counfel did not, 
iretend it would be good where it is neceflary to fet forth a 
[tie \ for it is now fettled law, and the reafon in Gatenaard'^s 
afe is convincing. The anfwer given isy that in trejpafs there 
I no occafion to fet forth a title againft a ftranger, but the de-* 
endant's counfel produced no cafe to (hew that replevin is fimi** 
ar to trefpafs. 

In replevin the avowant muft juftify, and (hew by what aittlio« 
ity he diftrains \ the po Wbr of diftrefs is an extraordinary pdwer^ 
nd almoft the only cafe wherein a party is his own carver, 
liere are many cafes dire£lly in point, Telv, 148. there is a 
reat difference between replevin and trefpafs^ becaufe the avow- 
at being to have a return of the cattle muft (hew a title in 
nnibuss otherwife in trefpafs^ in which the defendant need, 
ply plead ^xt^excufe. 2 Lutnu. 1231. the avowant muft aDedge 
rbat eftate he is feifcd of, therefore this avowry is bad i die ' 
ueftion is, whether the verdi£t will cure it ? the diftindion is 
etween a title defeHively fet forth^ and a defeBive title: where a 
itle is defeBive^ the ftatutes of je^Ms do not extend to it, and 
l)e jury cannot examine into what was not fet forth \ the fta- 
utes therefore cannot aid it^ and per totam o^mhi— The Judg^ 
Blent muft be arrcfted. 
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^k" '^**' A CTION! upwk the: cafe upoa a bilh of eicfaaogo brmifkt W 
inaTiaioti ^ JtAfi/fn^the tmtor&Q agatnft Kewnvn the drw p c r tbow^ 
by ib< in- pnysiblCi tQ j9bv)/i/H or Us order, who indorCrd U to pbintiff.k 
^."^^^ '^r"^ ^^^ ^ S^^*'^ d'tGQQUOtffl ; . plaiotiff delivered the bill to»J ga/ifi y i 
tb^hThe ^.^ ftdranccd the whole moaey. i ^i^ paid 232 £ to dse plaittK 
indoriorbas tifl^ thca.Ai&/ic9M reMle^f^rcd«the:bftU to.tbc plaiotifl^ wHa.i^ 
piUi part of jiiM Jitirk tW refiditc*, Thooc. W0». a Terdid: foe the whole. n>Qo£ 
to*i^i^ in the bill. XJ^jkui ihewiagicaiiib wihy ^here flxiuLi not be a iwn 
dorfee, be trial| the plaintiff the indorfee having been paid part of the fom 

may recom in tb« fcttU • 

the wnoic ' 

fom in cbe ' 

biiiagVinft ^Cbic£JuAicer*-dn6doitt]ie.natnreof thefe ccmtni£ti|- wtsf- 
the drawer. ^^^ negotiable bills paffing through the hands jof diters poriiBS;^ 
and though there are many indorfemcnts on the bill, yet there ii 
tyU.Ofiff fedttritrfi»ronei>&m> of . money, and he^ wfao^has^ the < 
ppA:(Iij:)n tA tbtc/fatli mafbhsingchis addon; where them akt. 
inany: i>)dorf4ns,i the indoriers have a. right' of. aiclioa ia fw* 
qrffiai^^but nfceitt is bitt»<JMM i:i|ht of aAion under tke^ bilk 
^0iiilft\OAe.peGib2i.at:o|i0 andtheiame time. The bill >beiogitt) 
oi|4i ifHipcfee's. hand* the indoyibrpays a part^ and theobjedUoAi 
ift».th>tLthis ought to.be .coiifideied as a paymeqt.foc the drawer; 
but I think toto caio it is otheruife, becaui'e the indorfor. . is na. 
fcrvant, nor is agent to tlie drawer. Suppofe Benfin had paid 
thctwhde lobo/.'^'.jyar^nv and Bmfin\ name had not beta 
(lruck:otit» aAdan.adtaonhad.been brought in. ya&^{/&//s name". 
againft'^hedraMrer, wiil yoit £iy the adieu will not lie ? Sap— 
po£a af tec a recovery .againib K^tmion he had mn away, c^idcl. 
^&ff/0n:hane had a right to come againit ^^ib^hefbre any fatU^' 
fa£titaj?r the bill is«aiecuricy for every indorfor as cefiaj tff^ 
tt^fi.t L think, it is a phin cafs that Johnfom hasarighttorecbvetf*' 
tbyr.wiiuDlDjnootfyy and when: be receives it, hAwiUiluurerecetW&' 
THi^L.QkBetffiniA monoy ; the defendant lias no xeafcMt to gos»*-' 
I^im: ^• 

. £a(ifiidl J« of the fame «^oo. You cannot* fplit the loll 
fo»as OK hi^jc^rdie party tordifferent a£hons. 

G«//JJ.— The thing is very clear, when the . defendant iias 
paid the 1000/. there is an end of the coi>tra£l« Where tfae 
drawer of the bill has paid part, you may indorfe it over for the 
refiduc j otherwife not, becaufe it would fubjca him to variety 
of aftions. A new trial was denied. 
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Doe, on the Demife of Neale, ver/iis Roe. C B. 

INejcAmcnt: Serjeant y^i^ moved for judgpient againft Procefs. 
the cafual ejedor upon an affidavit that a pcrfon tendered a e>aj^n[*" 
copy of the declaration to the wife of the tenant in pofleflion in whatiigooil. 
the fliopy and would have rea^i to her the notice ta appear, but 
fliereliifed to hear it, or to receive the declaration, and faid 
(he would have nothing to do with it, and turned out of the 
tbop, and (hut the door after her, whereupon the declaratioa 
was left in the (hop. 

Batiurif and Gould Juftices (only in court) thought this not 
quite fnmcient fervice, as the notice ought to have been read 
aloud in the (hd^, though no perfon was there ; but as this was 
a hard cafe, thev made a rule to (hew caufe why this (hould not 
V dcbm^d good fervice. 

in 1 fihir davs afterwards the court made a like rulcy. on an 
iS&iMt that the tenant kept out of the way to prevent tiebg 
ttihrii, <m me motion of Sdjeant jfiwit. . ^ 
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Rofs and Walker. C. B. 

pfoWMtion. - Mk PILOT was fent ifor to Gravefend^ to come dn board the 
»^irKr|'but XB. ^*P Oxford^ being in Sea-Redch^ who accordingly went 
caonotfuein on board of her there and piloted Jier. from thence to ber nwor* 
the Admi- ings.at Deptfotd^ and for his wqges due to him upon that account 
wofkbe ** ^3S inftirured si fuk in the courtof AdmiraFtj 5 and now it.waS 
wicbia the moved for a prohibition tfpdh 'a fuggeftion that both the contra^ 
body of • jjpjj ji^g work done were within the body of the county, and 9f^ 
"^ ' affidaTic that Sea-Reacb 23 within the body of the county. 

Againft a prohibition it was faid that a pilot is a mariner, aad 
a prohibition fliall not go to the Admiralty to (lay a fuit there* 
for mariners wages, though the contra£t was upon the' lan^« 
I ft, Becanfe it is more convenient for them to fue there» becauiis 
they may all join. 2dly, According to their law, if the fliip 
pcrifli, the pilot lofes his wages. i Vent. 146. i Sa/i. jlm 

1 Ld. Raym. 632. i Vent. 343. 2 Vent. 181. That if a con- 
tra£l be with failors on the l.^nd to enter on board and go an 
intended voyage, and they according enter on board, rig tbc 
fliip, and do work and bbour there in the river, though tbc 
voyage never proceeds, they may fue in the Admiralty for theif 
wages, and a prohibition flinll not go, not with (landing both th* 
contra«5^ and the labour was clone within the body of the county* 

2 Ld, Riiyii, 1044, 5- IVJIs v. Ofma:i. 6 Mod. 238. S. C. 
In -2 ^trr.n, 858. the mafttr cannot iue in the Admiralty for hi* 
wages, but all the mariners may. \\\ i Ld* Raym. 632. th^ 
fame di(lin£lion is taken, and it is out of companion to tbc£^ 
poor men tfiat they may all join in the court of Admiralty ; tb^ 
do not know who is the matter, or is to pay them, fo they prc^ 
ceed againft the (hip. That there is no doubt but a pilot is * 
mariner : the matter covenants witli the owners to find a piloty 
and they to pay him. Molloy^ cap. 9, f. 2. Mahris Lex ifir»^ 
cau 104. fpeaks of a pilot's being a mariner, ^ nugeon duri^f 
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tkc voyage is a mariner. Suppofc an Indiaman in diftrcfs in the 
river, and 40 mariners are ntrceflTary to be h;»d from the land, 
mud thefe poor men be obliged to bring fevera! fuits at common 
law ? it would be very hard. 

For a prohibition it was faid, that as it was now clear on all 
hands that both the contrad and the labour were within the 
body of the county, the Admiralty had no jurifdi6l!on in this 
cafe, yet that it mud be admitted, that if the contrail be at land 
Tor an intended voyage, and the mariners go on board, rig the 
Ihxp, to*r. though the voyage never proceeds, the Admiralty 
fliall have jurikli£lion ; but where both the contract and the 
iKrhole voyage or work is within the body of the county, as it is 
in the prefcnt cafe with refpeft to the pilot, the Admiralty has 
no jurifdidion. LitU Rep, \{%6, AJbton^s c^k. 2 Brownl. S,C. 
Hob. 213. ^ Injl. 136, &c. Godboit 261. and the cafes in zLd. 
Raym. 1044, 5. 6 Med. 238. cited on the other fide, were re- 
lied on for a prohibition, S. C. 12 Mod, 405. 

. Curia — We are much inclined to favour the pilot (who is a 
moft neceflary mariner) if we could do it without* breaking: 
through the rules of law, becaufe ic would be for the benefit of 
. trade, and fave great expence to thcfe poor men ; it is efla- 
Uilhed that every officer and common man who affifts in navi- 
gatixig the (hip, (except the mafter,) even the furgeon, is a ma- 
riner, aiid may fue for wages in the court of Admiralty ; for the 
furgeon preferves thofe who prcferve the (hip, and whether he 
J8 to be paid a grofs fum, or Xo mucb'/cr month, it is the fame 
thing. Though both the contraft, and work done on board, in 
the cafe of JVells and Ofmatiy 6 Mod. 238. were witliln the land; 
yet that cafe was very rightly determined, becaufe the contradl 
■was to manage the (nip for an intended voyage, which did not 
proceed on account of fome difagreement among the owners : 
the mariners were in no fault ; and the true rer^on why feamen 
"may fue for their wapes in the Admiralty, though the contraft 
1)C at land, is, that tkere the (hip itfelf is made liable to them \ 
andlrefides, tbere thcj may all join in ihi; fuit, neither of whicli 
Vnay be at the common law, and yet mucli for the eafe of poor 
feamen ; 6th Modern has reported this cafe very fully, and he is 
-ihc beft rept)rttr who reports fully. 

But there is no inftancc to be found* where the contrafl was *Ntc\ Of 
at bnd, and to do the workmen board, within the body of fomc »»i comrafts 
county ; that the common law courts have ever permitted the J^Jj^*"i5*„ 
Adaiiralty to have jurifdi£lion; and that is this cafe, the con- che bodies of 
tra£i with this pilot was made at land, and to do work within coumica as 
the body of the county, and not at fea, or upon a voyage ; and ll'j'^iy Jj^i* "* 
though it is (and muft be) laid in the libel that they were' both tbeadmlrail 
on the high feas, yet we muft now take the fuggeftion to be c^'urt Auji 
true, that both the contrail and the work were at land. A prcv- ^^f^*^[*" 
bibition was granted per totam curiam. Serjeant Nares for the Sutuu of 
plaintiflF, Serjeant Hevfiit for the defendant is^-'^^^V 
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TotterdcU and Harris, Matters of the Taylors* 
Company at Bath, verfus Glazby. C B. 

"^ffy^^^ifnt A CrrON of debt for a penalty upon a by-law. The declm^ 

tettdlaT ^^^^o** f^^ ^"^ ^^^ ^^^ ^*»^y ^f ^^^^ ^5 * corporation, and 

Ibreignen (lates the chaner and power to make by-laws \ that there has 
*IT" ***!^ been a gufld and company of taylors, free of the city, and two 
Si!5i^! maftcrs for the government thereof, and a cuftom, time out of 
tioB, Md a mind^ in that city, that no perfon whatever (hall exerctfe the 
Jt^-**^ ** trade of a taylor within that city, unlefs he be free of the fiij 
^^^^^ trade and city \ and that a by-law has been made by the mayor, 
^tet « pe. aldermeni and commons of the citv of Baihj for the better pie- 
Xnx^^' ^^^*°g ^^^ ^^'^^ cuftom, which gives a penalty of '^s.i^Lftt 
pondoorit' ^^T sgainft any one exercifing the trade not being free theieo^ 
k bsd. to be levied by didrefs^ or recovered by a£lion of debt^ by tk 
^'tinUn- ^^fi^^^ ^f ^^^ ^^^^ company for the time bemg, for the luedf 
^ to the the poor of the company of taylors (fetting forth the by-hv 
Chamber- exa£lly } ^ that the defendant not being a ^eeman of the find 
*Rep. 6t. ^'^^^^ ^^ ^*^y» exercifed the trade of a taylor there ; whereby m 
HoUingt?* adion accrued to the plaintiff to have and demand, (sV.; upQO 
HaogCTford. nil debet there was a verdift for the defendant ; and now it Wtf 
5^J^°*^ moved that a new trial might be had for miClire£lion by tk 
B.R.Micli. judge, and for not receiving evidence which ought to have bedi 
ax Geo. 1. received, 
s Ld. RajflB. 

Saik.'io3. Without entering into the queftion, whether the jttdge hA 
«Mod. %i. mifdireded the jury, or had refufed evidence which he onASi to 
have received, it was objeQed, that, upon the face of the le.* 
cord, the by-law is a bad one ; and if the plaintiff had a verdifi^ 
he could not have judgment, therefore it would be abfurd and 
nugatory to fend this matter to be tried again. The objeffioik 
is, that thefe taylors are not the corporation of BaiH^ MnifSb/Bn^ 
fore the by-law is ill in giving the adlion to the maften of dtf 
taylors' company for the time being, who are fbangen to dc 
corporation of Batb ; the by-law ought to hare given the a^Bba 
to the corporation of Bath ; for to give it to any bbdv eUi^^ 
Kke affigning a cbofe in aElicfu which the -policy of the law fA 
not endure. Co, Lit. 214. a. Bodvrick and Fm^Of JUltt* 
22 Geo. 2. B. R. Ellington v. Cheney^. 9 Gea. 2* upon this ob- 
Jcftton, a new trial was denied by the court* 
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Fox verfus Smith. C. B. 

DEBT upon a bond to perform an award. The defendant Debt upo« 
'*\ft^%oyer of the condition, which is, that if the defendant anarbiua- 
DUFpetfomi the award of John Thomfon (and two other arbitra- p^*""*^*** 
ixurinRned therein) chofen between the parties to determine of awl'd. * 
urI coticerning,aIl and all manner of caufes, a£lions, fuits^ Repiic^tSoa 
torabksi debts^ claims, and demands whatfoevcr, isfc, depend- ^^*^J *" 
lii|[' between the faid parties. at any time before the date of the i6i[io»^'^ 
hjH bond, fo as the faid award, (sfc. of the faid arbitrators be ^uid cofts, 
hwdcin writhig, Wr. on or before fuch aday, then, i^c.\ which f^^^j^ij^f 
toj itad and heard, the defendant pleads that the arbitrators iigntd for 
taadc no award between the parties, according to tlic forjn and non-pay- 
eftdtjf that condition ; and this he is ready to verify ; where- ^^^^l^ 
forc^ fisV..* the plaintiff replies, that the arbitrators before the cfay only, good. 
10 the condition for that purpofc fpjcified, to wit, on fuch a day p ^ 
iwdc a certain award in writing under their hands, ^r . of and 6 Gi>. 3,* 
deeming the premifes in the faid condition above fpecified, Addifon ▼. 
■•^bjli their award ordered and awarded that the defendant G'^TjS. P, 
ktotUpay to the plaintiff 16/. 10/;, and all fuch cods, charges^ 
^*€tponces as the plaintiff had been put unto in a certain caufe 
^^dejpeading between the parties, at a certain day then to 
Me^ and that theretipon they (hould give each other general 
''ifciby; and then- the plaintiff affigns a breach in the non-pay^ 
Mtoftho faid i6/.«io/.; upon which replication the defend* 
l^ftmarred in law. And the counfcl for the defendant took 
^^'foiA exceptions-; 1 ft, that no certain cods, charges^ and ez<- 
^•*oei are fct down and averred j adiy, that the award doth not 
*^«rton any canfe between the parties depending in any certain 
'^^Qttf^and it might be in an inferior court, l^c.\ and jdly, that ^ltt 413. 
I^tte is nothing awarded to the defendant but a rcleafe, and that andNottand 
Jnot to be made until all the reft be performed ; and although ^T^gw il 
*-KWtirfr is good for the 16/. lox., "^hich is certain, yet the xiLk.75!* 
^li cliaigrt^ and expences of the fuit are totally uncertain and 
^ and the; award in that part can never be performed, and fo 
>ttardcafeto.thff defeadantcaanevec bemade^ for it la to be 

It 
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»Lm«514. It was anfwcred by the counfel for the plaintiflT, that dtf 
^Vat.242. breach is well afligned in the replication for non payment of the 
j,5!^** 16 A 10 J. only ; and in that part the award is good and ccmia, 
whether it be void or not as to the cofls and charges is not mi- 
teri.il, for an award may be good in part and bad in part, and the 
breach is afligncd in the non-performance of that part wluckis 
good. 

Ld. Ch. Juft.^ If the award be good in thai part, whereof tk 
breach is afTigned, the defendant having admitted the breadi 
by his demurrer,) the plaintiff muft have judgment. The M 
ODJedion goes too far ; a benign con(lru£lion of awards hath taken 
place in modem times, though formerly courts of juftice looked 
nicely and critically into them. We will intend, that by ooftsi 
charges, and expei\ccs, are meant fuch cofts, isfc. as courts take 
notice of by their officer. It might be faid, that all cods betvcci 
the attorney and client are meant thereby, but we will take die 
words of the arbitrators to mean the fame as if they bad been die 
words of the court. The fecond obje£lion is, that it does not 
appear in what court the caufe was, and it might be in an infe« 
lior court, where there may be no proper officer to tax the coSf 
fo as to afcertain them to tliis court \ but we will prefume die 
caufe was in a fuperior court, and the rather, becaufe the d^ 
fendant might have (hewn by pleading, that the caufe was in an 
inferior court. As to the third objeftion, a recovery in this ac- 
tion will be a bar to any future aAion brought on this bond fo 
the non-payment of the cods, (5*r. after they are afcertained. 



Clive J. — I am of the fame opinion. 



Bathur/l J. — There is no doubt but an award may be good hi 
part, though bad in part ; and if the plaintiff in his repIicaMi 
lets out the award, and affigns a breach in tlie non-perromancn 
of that part which is good, and the defendant demurs, the plaiiH 
tiff muft have judgment, for the whole penalty of the arbifratioiiv 
bond is forfeited by fuch non-peiformance. In this cafedn 
plaintiff might have applied to the court to have his c^fis taaai 
and fettled, and then he might have extended the breadh to At 
non-payment thereof alfo ; but if he has judgment now, he OM 
never have thofe cods, becaufe a recovery in this a£lion will be a 
bar to any future adlion upon tlie fame bond. And I an of 
opinion the breach is well aiBgned, .uid the plaintiff ought M 
have judgment. 

GauJd J.— I have a little doubt whether the plaintiiFoaglltiot 
to have got his cofts taxed before the day appointed bj the a«»A 
for the payment thereof, and of the i6 /. lo/.^ and befbic h^ 
could bring this aAion ) for the defendant is not to hafc a vkdt 
until he pays both the debt and cofts accordioff .10 the avvJ^ 
3 ^ ^^ 
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Aad therefore I am inclined td think the breach is not well 
,affigned; and if the plaintiff be not barred of any future zCCioti 
Sor the cofls, he cannot be entitled to judgment* 

Ld- Ch« Juft.— My brother Gould*s objcfiion is, that the 
breach is not well nfligned ; but if it is well affigned, the plaintiff 
moft have judgment for the whole penalty of the bond, and 
when he has once recovered the wliole penalty, he certainly caa 
never have another a£Hon upon the fame bond to recover the 
penalty twice over : that would be unjuft, and therefore it is mod; 
dear^ a recovery in this adion will be an eternal bar to any fa» 
tore aAion on the fame bond. Surely it is not neceflary to aflSgn 
breaches of every matter in an award ; the breach of any ^e^ is 
a/orfeiture of the penalty of the bond. Whether tlie cods be 
tued or not, paid or not, I think the breach in non payment of 
tlie 16/. 10/. is well afligned, and being confefled by the de» 
nnrrer, the plaintiff muft have judgment. {Gould Juflice at laft 
iMt dSGigreeing,) judgment was given for the plamtiff. 



Catherine How, Widow, ver/us Edward Strode, 

CB. 

■n EPLEVIN for taking the cattle of the plaintiff in a certain Repfev^g 
-^^ place called Banbiiry^s Furlongs othcrwifc Wool/brook in the 
county of Somerfet. The defendant avows and fays, that the Avowry tbie 
place in which, ks^c. is called Banhur^s Furlongs and contains five <i9fendani 
acres and an half^ which place is, and at the time when, ^c, was ^|f ^^ 
the foil and freehold of the defendant ; and bccaufe the cattle at magefet* 
the time when, lie. were in the faid place in which, lie. depaf- ^^ 
tnring on the grafs there then growing, and doing damage to the 
plaintiff, he well avows the taking of the faid cattle damage fea^ 
^ui/, &c. the plaintiff pleads in bar to the faid avowry, and lays, piea in t)ir 
that the place in which, iSc. is and at the time when, He, was thep'aceSa 
parcel of Eaftfield in the parifti of Butleigh in the faid county ; and "^^'^^ ^' 
that long before the time when, lie. fhc was and (lill is feifed in Zj^Sm 
her demcfne, as of fee, of ten acres of land, with the appurte^ that pUmcif 
ntnces, in the parifh of Bt4tUigh; and that (he and all $hofe jin^*'^****^ 
y/Mt eflate (he hath, (ic. from time whereof, to'r. have had and i-nd*iill^, 
lifed, and have been accuftomed to have and ufe, and (lill of right ^^ f^^ivm 
wght to have and ufe common of pailure in Eajlfield^ whereof, *^i'JJJI7i ^ 
^c, (her and their own lands'in the fame field excepted,) for all Eauncid* 
l^cr and their commonable cattle levant and couchant on the faid ^'benthe 
toi acres of land, every year when the fame field hath been fown JJiXc^* 
^ any kind of com or grain, from the time that the corn or tnd it b"c8t 
tP^ in that year, growing therein, hath- been cut down and ^^ carried 
«»ricd away, until the fame field, or fomc part thereof, hath been J^^fownV* 
'^owa with fome kind of com or grain, as to the faid ten acres 
^l*pd| b€]bn|;ing and appertaining;} and further the plaintiff 
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fays, that in the year, of our Lord 1764 the faid Eq/lfiUwk 
fown vith com, and that before the time when, tg^c. allthemcn 
in that year growing, had been cut down and earned i«% 
wherefore the plaintiil' before the time whcn^ Wr. the fanacfidd, 
or any part thereof, then or at the time when, Isfjc* not being fe« 
fown with any kind of corn or grain, put her faid cattle into tbe 
faid piece of land called BoJiburfs Furlongs being part of the lud 
Eaflfieldj to feed on the grafs there, and to take her cofnmoR 
there. And the cattle remained there until the defeodaotofkii 
own wrong took them, l^c; wherefore (heprays judgment and her 
damages, Iz^c. The defendant replies to the pka in bar, tnl 
fays, that in the faid parifh of Buildgh there are, and firom tine 
immemorial have been two common fields, one called EqfifitU 
and the other WefifeiJ^ and the Eaflfield is the fame Eq^eUhi 
the plea in bar mentioned whereof, &fr. >* in which common ficUi 
the lands of divers perfons for the time being now do Be* aid 
from time immemorial have laid difperfedly and in feverd par* 
eels, and that all and every perfon and perfons, feifed iaUttL 
any lands lying in the faid common fields refpefiively, and Qn- 
inclofed from the reft of fuch common fields refpeAively where- 
in fuch lands have laid, or do lie, from time whereof, cfr. kift 
had and been ufed and accuftomed to have for him, her, and 
themfelves, his, her, and their farmers and tenants, occupiers of 
fuch lands refpe£tivcly, fo lying in fuch common fields, and un* 
inclofed from the reft of fuch common fields refpedxvdy, com* 
mon of pafture for his, her, or their commonable cattle kraut 
and couchant in and upon fuch his, her, or their refpeflire bndl, 
in the faid refpe£^ive common fields, in which his, her, or thehr 
faid lands fo refpedively lie as aforefaid, in and throughout aD 
the uninclofed parts of the faid common fields refpe£Hvely, (hit, 
her, or their own land? in fuch common fields refpcSively ex- 
cepted,) in manner following, (to wit,] in every .year, when the 
faid common fields refpe£tively, wherein his» ner, or their bid 
lands in fuch common fields refpe£lively lie, have been fown 
with any kind of corn or grain, then in every fuch year, fromdte 
time that the corn and grain, growing in fuch year, in fuch ft* 
fpedive common field, hach been cur down and carried away, 
until fuch common field, or fome part thereof, hath been re- 
fown with fome kind of corn or grain, in refpefl of fuch hisi 
her, or their refpedive lands : And the defendant farther fays, 
that the faid lands of the plaintiflF mentioned in her plea in bar 
do now lie ; and from time whereof, tic, have laid in EafipM% 
and uninclofed from the reft of the uninddfed lands in Eaffdi' 
And t^e defendant further fays, that within the faid parifh of 
Butleigh there now is, and from time whereof, £jfr- there halfr 
been an ancient cuftom there qfed and approved of, (that if ^ 
fay,) that every perfon or perfons having any lands in the faM 
common fields, or either of them for the time being, and bcinf 
willing to inclofe the fame, or any part thereof, from the reft <? 
fuch common fields rcfpcaircly, have rcfpcQirely ftom time ta 

time 



tuneinclofcdi and have been ufed and accuftomed to inclofej and 
cf right ought to have inclofed, and ftill of right ought tp inciofc 
fpch his, h^r^ or their refjpedive lands in fuch refpe£iive comiuon 
@elds,or any part thereoi, from the reft of fuch refpeflive com- 
|non fields, and in fuch cafe, during all the time aforefaid, from 
the time Oif fuch refpe£tive inclofures, have had and held, and 
(nye ufed and been accuftomed to have ^nd hold, and of right *"<* ^ 
ought to hsyrc had and held, and (lill of right ought to h>vc and ^^^l^^ 
liold fuch his, her, or their refpedtive lands fo inclofed as afore- f^'tcfl> 
jptid, free and difcharged from any common of pafture of any other non of nf 
perfon whatfoever therein ; and that in fuch cafe by the cuftonj mSuCai 
gforelaid, every perfon and perfons fq inclofing as aforefaid, hath pedon£6i^ 
and have during all the time aforefaid, thereby from the time of clofing 
fuch refpeftive inclofures freed and difchargtd, and have been ^^*Jf/"^ 
ufed and accuftomed to free and difcharge, and of right to have citaigetaH 
firerd and difcharged, and ftill of right ought to free and difcharge, ^^ *>°in- 
^il the reft of the uninclofed lands in tbc faid commo;i fields, or Jiu*|f,j^ 
^ther of them, in which he, (he, or they were entitled to com- in refpea c» 
mpa as aforefaid, from all and all manner of common of pafture, fuch iaoA 
in refped of fuch lands fo by him, her, or them inclofed as afore- *°*^®^*^ 
(aid: And the faid defendaiu further fays> that he long before That he in. 
tHkt (aid time of the faid taking, bfc. to wit, on the ift day of ciofcd the 
OS^ier in the year of our Lord 1761, was feifcd in his demefne ^^^'^g^^ 
as of fee, of and in the faid place in which, isfc. lying in and par- to which W 
eel oiEaftJUId^ and uninclofed from the reft of the faid field; had aright 
^ that the faid defendant, and all thofc whofc eftatc he then "^J^^ 
|iad in the faid plac^ in which, ^r. for the time being, from time 
Ybereof, igfc. had then had, and had been ufed and accuftomed 
tp have, and of right ought to have had for himfelf and (hem- 
ijelvesj hi$ and. their farmers and tenants, occupiers of the faid 
pls^ce in which, lie, common of pafture for all his and their com- 
monable cattle levant and couchant in and upon the faid place in 
which, iic. ip and throughout the then uninclofed parts of Eqft" 
£J4^ (his and their own lands in fuch common field excepted,) in 
QKlliiA^r following, (that is to fay,) in every year when the faid 
Bafifiel4^ bath b^en (own with any kind of corn pr grain, then in 
every fuch year from the time that the corn and grain growing 
in fuch refpi^^^ive year in fuch common field called the EafifiM 
hath be^n cut down and carri^ ;|way until the fame field, or 
fpoif p;|tt therco/, h^th been re-fgwn vrith fome Uod of corn ojr 

!|pin, in r^fpe^ ^f the faid pUce in whlgh, (^^., and bein£ fo 
eifed therepfj he the defendant afterwards and before the tunc 
w)ien^ dc. to wit, on the fame day and year laft afore&id, a^ 
dK p.?ri^ aforefaid, did incfpfe, t;h^ faid pl^e in which, ^c* 
froni the reft of th^ faid field. c^ll<9d l^fjkli^ ^ccprding to, and 
\n iprce pf the faid cuftpmi and hath kept ^nd. coptipucd ever 
4bce, and ftiJI^keeps and (;o^tinue6 the Oune fa inclobd from 
% left p^ d^. bm^ cpa;i«»^ fis^i wlierciky. ^ftmi^ t^o, wd 
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t^hcrcby all by forcc of thc faid cuftomi all common of pafture of every per- 
the unin- fon whatfocvcr, in refpcft or right of any land lying in thc Eef^ 
ircrTfrtrl?* /^A/, and all light of common of pafturc of thc faid defendant, 
iromhis f^d in all and every thc then uniiiclofed lands in thc faid field in tight 
right of Qf the faid place in which, lie. from thence wholly ceafed and 
toaimon, ^^^ determined, and of right ougljt to have ceafed and be deter- 
mined, and ftill of right ought to ccafc and be determined ; and 
ana that ihc the faid dcfctidant from the time of thc faid inclofure hitherto 

SwJht'to' °"5^^^ ^° ^^''^ ^^^' ^^^ ^^^^' ^"'^ °^ "8^^ ought to have had and 

be frK fiwn ^eld, and dill of right ought to have and hold thc faid place ia 

conuDonof which, l£c. freed and difcharged from any common of paftuxcof 

any^ other g^y q^^^^. perfon wharfbcver: And thc faid defendant further 

i-r oa. i2L^^^ that the faid cattle, long after fuch inclofure was fo made 

as aforcfaid, and during thc time tliat the faid place in whicb, 

lie. fo was and continued fo inclofcd from the reft of the faid 

common field called the Eajlfield as aforefaid, to wit, at thc faid 

time when, He. were of thc faid plaintiff^*s own wrong in the 

faid. place in which, lie. feeding and depafturing on the grafi 

there then growing, and doing damage there to thc defendant| 

in manner and form as he hath above in his avowry alledgcd; 

and this he is ready to verify : Wherefore he prays judgment 

and a return of the faid cattle, together with his damages, cofti 

and charges, CsTr. according to the form of the ftacute in fuch 

PUlntinr re- cafe made and provided, to be adjudged tohini, lie* Theplaio- 

ihl°* t^'m *'^ rejoins and fays, thjt (he having fuch right <Jf common lo thc 

the oittie Eajlpcld whcrcof, lie. as in her plea in b.^r is fet forth^ ihc at 

t UdcfenAnt the faid time and in fuch manner as in her plea in that behalf 

of'his'**^ n^cntioned, put her cattle into the faid piece of land called &»- 

wroosy hurfs Furlongs being part of the faid EqftJUId^ to feed on the 

grafs there growing, and to take her faid common there, and 

the fwme cattle remained there for the caufe aforefaid, until the 

defendant at the time when, lie. of his own wrong took her (aid 

cattle and unjuftly detained them, againft fureties and pledges in 

manner and form as the faid plaintiff hath in her plea in bar in 

*h^ ^"!f *" ^bat behalf alledgcd ; wUbcut this, that within thc parifli of Bui* 

to'indofe" ^^'i^i there now is and from time whereof, is^c. there hath been 

<(€. an ancient cuflom there ufed and approved of, that every perfoa 

or perfons having any lands in the f^id common fields, or either 

of them for the time being, and being willing to inclofe the fame^ 

or any part thereof, from the reft of fuch common fields refpec- 

tivcly, have rcfpedlivcly from time to time inclofed, and have 

been ufed and accuftomed to inclofe, and of right ought to hare 

inclofcd, and ftill of right ought to inclofe fuch his, her, or their 

refpcftivc lands in fuch refpedive common fields, or any part 

thereof, from the rtft of fuch refpeftivc common fields, and in 

fuch cafe during all the time aforefaid from the time of fuch rc- 

fpcflivc inclofures have had and held, and have ufed and been 

accuftomed to have and hold, and of right ought to have had add 

held, 
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eldi ^i ftUI of right ought tec have and hold fuch his, her, or 
leir rcfpe£bive lands fo ioclofed as aforefaidi free and difchargiod 
w any common of pafture of any otuer perfon whatfoev^r 
KTcin ; and that in fuch cafe by the cullom aforefaid, every per* 
mjuid j)crfons fo inclofing as aforefaid, hath and hare during 
I the ha^ aforeiaid, thereby from the time of fuch refpe^ii^ 
iplofures freed and difcharged, and have beea ufed and accuf« 
tUti to free and difcnarge, and of tight ojught to have freed 
id difcharged, and dill of right ought to free and difchargq,.aJi 
e reft of the uninclofed lands in the faid common .fields, or 
her of diem, in which he, (be, or they were entitled to commort 
afbrefaldf IVom all and all manner of common of .pafture, in 
Jpe£l of fuch Unds fo by him, her, or them iuclofed as aforefaid, 
the (aid defei^ant in bis replication to the faid plea in bar of 
:^laintiff bath above ailedged } and this. the plaintiff is ready 
>crify: wherefore, ^ before, (he prays J4idgment and her 
OMgcs.by rcafon of the taking and unjuftly detaining her faid 
tie,. CD be adjudged to her, Vci The defendant* furrejoins, ;ind The defend - 
before (ays, that within tbt pixVh of BatUighthttc now iSf antfune. 
1 frDoa time wberepf, &r. there bath been an ^ncienticuftom, l^j^^J^^^^ 
:• hodfo tak^ ifliie upon the ttavcrfe,) as the faid <lefendaot on the txa« 
ch lb Us faid replication to die faid plea in bar of the faid ^^^ 
lintiff.tbpte ailedged; and of this he puts himfelf upon th'6 
ttimy,.aad the laid plaintiff doth fo likewife : Therefore, £^r. 

This caiife was tried at the laft affixes for the aoutity of 5#m^r. NewbAi ft* 
, the iCoe Iving upon the defendant to prove the cuftom. It ^ ^^^^ 
tt snorted by the judge, that the defendant produced five very opon dt 
i 4etdft and feveral other deeds which prowd the cujlom to iVi- •7**'*"f* . 
^t he alfocs^lled feven old witneflcs, three of theoldeft proved S-]^^t « 
c coftom to inclofe of «tbeir own knowledge for a great number the craU 
; leacit and that they had been told (wl^en they were young) 
f4Wfy jijld perfons then living, that it was the cuftom^for the 
ad-ovners ih tbcfe. fields to iilclofei and faid that they thought 
ij quid nxight ittdofe his land. As to the right of common 
wlft the Imds laid uninclofed, fome of the witnefles (aid that 
ifihvownefs of the uninclofed lands Kad a right of common with* 
itftint ; tuitiai afifr any oftbim bad inclofed his landj/uch ptrfon 
"tim.fight $f.€omm9n at all in the find fiddiy ^t either of them. 
bother wiiJiefs faid, if a man inclofed all his lands in the fields, 
^e loft his right of common totally ; btit that if he left any bit, 
»Qly all acre uninclofed, he lifed to enjoy his common in regard 
D that acre uninclofed, juft as before, and ufed to put in any 
comber of cattle without ftinti Several other old witnefles fwore 
o die fame eSeA, and here the defendants reded their cafe ; 
^I^teupon the judge was of opinion that the defendant had not 
>roved the cuftom, which he faid was entire, that feveral of the 
^uocfleshad proved that if a man inclofed 19 acres out of lb, it 
>^the cuftom for him in refpcfl to the one acre not inclofed, 
Vol.. II. T to 
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to put on to the uninclofed lands as many cattle as he pie 
Huithoutjlint^ and as he had done before he uiclofcd the ig ac 
and therefore the judge was pleafed to tell the jury, thai 
thought the defendant had not proved the cudom entirely^ 
that if they believed the land inclofed in quedion was difchai 
and freed from any perfon havix\g a r}gbt of common then 
they (bould &nd for the defendant ; if not, that they (hoaU i 
for the plaintiff; whereupon the jury gave a verdifl for the pi: 
tiff. 

It was now moved for a new trial, for the mifdireJHon of 
judge; ift# for that the cudom to inclofe was fully and cle 
proved ; and adly, that the right of common before inclol 
made, was for cattle levatit and couchant ttpoil each perfoo's 
inclofed lands \ and this matter is not at all in iffue, but b 
mitted on the pleadings by both fides ; the right of indofnrei 
its confequencc, t/rz. its being freed from any perfon's for 
right of common thereon, was the only matter in iflues'theo 
was a legal confequence, and not traverfablei (to wit,) thai 
owner of fuch inclofed land is barred of any future' right toe 
mon on the uninclofed land in thefe fields^ and what fomeof 
witnefies faid of common Hvithoutfiint is nothing to the piir( 
. for there is no fuch thing as common wthwifiint belongn 
l^nd ; common belonging to land can only be for cattle k 
and couchant thereon : that the cudom to inclofe was ^ 
proved, as appears by the evidence before dated ; and when 
land is inclofed, it is freed and difcharged from any perl 
former tight of eommon thereon : and of this opinion 'was 
whole court, and faid, id, that the panics agree by the pi 
ings, that while the lands in thefe open fields are uninclofed 
have a right of common for cattle levant and couchant: idly, 
^ cudom to inclofe, and that the land as foon as, and wide 
clofed, is free from common, is fully proved ; the 3d matter 
confequence in law, and wanted no proof, vrz, that as fow 
any perfon has inclofed, he h:is excluded himfelf from any li 
of common on any of the uninclofed lands ) and any judgo 
given upon this record cannot be a bar to any other party 1 
may cldim common in thefe fields without levancy and coot 
. ancy. Per totam curiam^-Thc verdict mud be fct afideforfl 
dirediou pf the judge, and there mud be a acw trial. 
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Joha Htitick, Clerk, verfus Nathan Carririgton and 
three others, MefTengers in ordinary . to; the 
King. C. B. 

I N trefpafs ; the plaintifF declares that the defendants on the Trefpafi for 
-* nth dajr of November in the year of our Lord 1762, at J^j/?- »>'««»^*»ngan4 
mnfter in MiddlefeXj with force and arms broke and entered the^ JL^i"ff'» 
dwelling-houfe of the plaintiiF in the parifli of 5/. Dunjlan Step* boufe, «cc. 
neyf and continued there four hours without his confent and 
againft his will, and all that time difturbed him in the peaceable 
pofleflion thereof, and broke open the doors to the rooms, the 
locks, iron bars, iic. thereto affixed , and broke open the boxes, 
chefts, draT^ers, Clfr. of the plaintifF in his houfe, and broke the 
locks, thereto affixed, and fearched and examined all the rooms, 
&r. in his dwelling-houfe, and all the boxes, tfr. fo broke open, 
and read over, pryed into, and examined all the private papers, 
books, dfc. of the plaintifF there found, whereby the fecret af« 
fairs, iic. of the plaintifF became wrongfully difcoveredand made 
public) and took and carried away 100 printed charts, 100 
printed pamphlets, &r. t^c. of the plaintiff there found, and other 
100 charts, C^r. i^c, took and carried away, to the damage of 
the plaintiff 2000 /. The defendants plead, i(t, Not guiltjr to 
the whole declaration, whereupon iffue is joined. 2dl]r, As to Special juf- 
the breaking and entering the dwelling-houfe, and continuing tification 
four hours, and all tliat time difturbing him in the poffelFion rin/of tbo* 
thereof, and breaking open the doors to the rooms, and breaking recretary of 
open the boxes, chefls, drawers, tf r. of the plaintiff in his houfe, ^•"' 
and the fearching and examining all the rooms, ^c. in his d wcll- 
ing-houfe, and all the boxes, £^^. fo broke open, and reading 
orer, prying into, and examining the private papers, books, feVv 
of the plaintiff there /ound, and taking and carrying away the 
goods and chattels in the declaration firft mentioned there found, 
and alfo as to taking and carrying away the good§ and chattels in 
the declaration lad mentioned, the defendants fay, the plaintiff 
ought not to have his a£):ion againft them, becaufe they fay, that 
before the fuppofed trefpafs, on the 6th oi November 1762^ and 
before, until, and all the time of the fuppofed trefpafs, thei Earl 
of Halifax was, and yet is, one of the lords of the king's privy 
council, and one of his principal fecretaries of ftate, and that 
the carl, before the trefpafs on the 6th of November 1762, made 
his warrant under his hand and fcal directed to the defendants, 
^7 which the earl did in the king's name authorize and require 
*^e defendants, taking a confiable to their ajjifiancey to make ilri£k 
^iJd diligent fcarch for the plaintiff, mentioned in the faid war- 
''nt to be the author, or one concerned in the writing of feveral 
'jcckiy very fcditious papers, intijtled The Monitor^ or Britifb 
^"-'fholder. No. 357, 358, 3^o>'373> 37^^ 378, and 380; 

T 2 Lcnd:T7y 
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London, printed for J. IVtlfon and J. Fell in PatemoferRmh 
<lDntainmg grofs and fcand;tlous reflect ions and inrcAimiipot 
his rhaJeiW*s govcrmncnt, and upon both houfes of patliaihrtiif 
jjhd hiAithe pbtntifr having fi^und, to fe«c and apprehend tod 
bring together with his books and papers in £ilc ctttlody* befcrt 
the Eari of Halifax to be examined concerning the preoufea, and 
jvftfaer dealt with according to law \ in the doe cxccotioa wMt- 
of ?dl majrorsy fberiiis, jufticcs of xht peace, conftablet, and 
%ifL cfther his roajefty*s officers civil and nitittatir and kmog 
fu[faje£b, wfabm it might coinrern, were to be aiding and afliftiqg 
tb them the defendants, as there (h^uld be occafion : And the 
defendants fnvther fay, that afterwards and before the trefpafii 
on the fame day and year, the warrant was dclivtred to theuta 
be ezccDtedi and thereupon they on the fame day and tear la 
the declarkdony in the day time about ft o'clock, being toe find 
rime when, iic. by virtue and for the execution of the find wir- 
tarn, entered the plaintiff's d welling-houfe, the outer door thereof 
being then open, to fearcb for and fcize the plaintiff and Ui 
books and pa}KTa in order to bring lum and them before the Earl 
%X Halifax^ according to the warrant, and ^ defendants did 
then and there find the plaintiff, and feited and apprehended 
him, :^d did fearch for his books and papers in his bouCs aad 
did neccffarily fearch and examine the rooms therein^ and allb 
his boxes, cbefts, i^c. there, in order to find and (txtt bis boob 
and papers* and to bring them along with the plaintiff bcfoft tk 
faid earl, according to the warrant ; and upon the faid (earch did 
then in the faid houfe find and feize the goods and chatteb of 
the plaintiff in the declaration, and on the fame day did carry ^ 
f^id books and papers to a houfe at Wefttinnftrr^ where the faid 
carl then and long before tranfa£^ed the bufinefs of his office, 
and delivered the fame to I.voel Stanhope efq. who then was, and 
yet is an aiFidant to the earl in his office of fecrctary of (late, to 
be examined, and who w;is then authorized to receive the ftne 
from them for that purpofe, ns it was lawful for them to do; and 
the plaintiff afterwards, (to wit) on the 17th of Novemter in the 
*faid year, was difcharged out of their cuflody, and in fearchiag 
for the books rnd papers of the plaintiff the defendants didiM> 
ctffarily read over, j^ry into, and examine the laid private papeti) 
lH3oks, s^c. of the plaintilF in the declaration mentioned thc» 
found in his houfe ; and bccaufe at the faid time when, tfr. tbi 
fjid doors i;i the faid houfe leading to the rooms therein, and dK 
faid boxes, cliefts, i^c. were iliut and faftened fo that the defend- 
ants could not fearch and examine the faid rooms, boxes, dieftst 
i^c. they, for the neccilliry fearcliing and examining the fsuW, 
«lid then neceffariiy break ar.d force open the faid doors, boxeii 
4 hefts, l^e. as it was lawful for them to do ; and on thefeid^c^ 
fion the defendants ncceil.irily lUycd in the houfe of the plaintiff 
for the faid four hours, and unavoidably.during that time diflarbed 
him in the poffefTion thereof, they the defendants doing as little 
9 damage 
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J»ipa|;e to the plaintiff as thej poflibl^ could, which are the t^^ 
reaking and entering the hpufe of the plaintiff', ^c. (apd fo re* 
peat the trefpafs covered by this plea) whereof th^ p^aintiif s^V>v^ 
conipbinsi and this, ^^., wherefore they pniy judgmqn^ (^T^. Replication 
The pLaintiflP replies to tl^e pka of judificatipn 9bqvc, tb^t (^ tp ^* ''"J°"? 
the trefpafs thereby covered) he, by any thing alledged by thf d^ "* p«>fn*. 
fendants therein, ought not to be barred from having his 9£lip{i 
aninft thenii bec^ufe he fays, that thq defendants at the va/n^ 
of Stepneji^ oJF their own wrengf and without the cayfe by them \^ 
that plea alledgedi broke atia entered the Ivdufe of the pliunti^ 
EsTc. ffc^ ill Qiaginer and fqrm as the plaintiff hath ^mplainq^ 
abo?e ) and this he pravs n^ay be inquired of by the country, ^nA 
the defendants do Co likewifet There is aagthc^^ plea of J|u(U$r 
cadon like the firft, with thi§ diQerence only, that in the htt plq^ 
it i$ alledged, the plaintiff and his papers^ ^^, >?cre csirried b^of^ 
Lord Halifax^ but in the Qrft, it i^ before IfOV^l Staf^b^^ hit 
aOUt^t or l^w clerk i and thelil^e replication of ^f <^/iE^4'J^ 
>nfri4i abfy. fait caufi, whereupon a third iffue is joine^. Thif 
c^^fc waf tried in Jf^efimfififr'^all before the I^rd Ch^ef Ji]iAic^« 
tdien the jury found a fpecia) vcrdi^ to thq following pvHTport : 

• 
The juron^ upon theiy path fay, ^ to the ifluc &ft iQi||e4» ^K^ *▼• 
[upon the plea of Not guilty to the whole trefp9& in the ^cd^x^n 
tipHs) that as fo the comirtg witbforc^ and armi, pnj rffi $1^ trff/pqfi 
\n difldration^ except tie trekking ar(d enierinf ilfe (l^Ui^f'^^^t i 
fie phufii'iff'^ and continuing thre)nfir th^J^ace rffour hnrs, ahd^l 
ibat time difltirbing him in the pojjejjion thereof^ and fcarching feveral 
'oonu therein^ and in one bureau^ one *writing-defitf gnd/everal dr^yn 
ft §f the plaintiff in his houje^ and reading over and examimngje^ 
serai rfhif papers there^ andjei%iftg^ taihg and carrying awajfiwie 
f ins books and papers there founds in the declaration complained of^ 
hejiud defendants are not guilty. As to b^^lkking jind entering 
be dwelling-boufe, tic. {abcvf excepteff^) d)f jurors on their oam 
i^ jp ib^t 4t the tinie of making the following infonnation, and 
^fore and until and gt the tinie of gr^ntiiig the warrant here- 
iccr mentioned^^nd from thence hitherto, the Earl of Halifnt 
vas, and dill, is one of the lords of the king's privy coudcil, 
knd one of his principal fepretaries of (late, and that before the 
ime in tJbe declaration, w%. on the ixth ofOffober 1762, at 
Saini Jame/s, Wejlminflcrt one Jgnqthan Scott of London^ book^* 
SdUeir and pubKflier, came before fylward Wefion efq. an afliftant 
to the (aid earl, and a juftice qf peace for the city and liberty of 
Wefiwunfier^ and there made and gave information in writing to 
ind before the (aid Edward Wefiom againft the faid Jobts Entici 
»nd others, the tenor of which information now produced and 
given in evidence to the jurors foJiowech in thefe words and fi« 
g«n96, to wit, *^ The voluntary information of J. Scot^t in the Scott*i ui- 
•* year 1 75 J. I propofed Jetting up a paper, and mentioned it to ^^^^^^ 
«« br. Shebif^rii ^ud in i fcv days o^e dfiknr Miordmore^ an ticeof Jwci^ 

T 3 " attorney 
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" attorney at law, fent for me, hearing of my intention, inAiu 

/* fired I would mention it to Dr. SMbeare, that he, Beardmrt, 
«« and fpme others of his friends had an intention of fetting up a 
' *' papeir in the city. Shebheare met Seardmon^ and oijg/Sr^ and 

. « jB/i/;Vit'(the plaintiff ), at the JiornTavern^ and agreed upon 

«* the'fetting up the paper by the nam? of The Monitor^ and that 

<« Dr, ShMeare and Mr. Entick Oiould have aoo /. a-year each. 

" Dr. Shebbeare^fMt into Beardmoris and £///ttit*s hands fomc 

** papers, but before the papers appeared Beardmore fent them 

*« back to me [Scott), Sktbbcare infiftcd on having the proportion 

^< of his falary paid him ; he had 50/. which I (5^^//) fetched 

<« from Vere and AfgUls by their note, which Beardmore 

•' gave him. Dr. Shehbean upon this was quite left out, and die 

** monies have been continued to Beardmore and Entlck ever 

*« fince, by fubfcription, as I fuppofed, raifed, I know not by 

*« whom ; it has been continued in thefc hands ever fince. 

w SheUeare, Beardmore, znd Entick all told me that the late Aldcs- 

'« man -Rri/Jn/ countenanced the paper; they agreed with me, 

«* that the profits of the paper, paying all charges belonging to 

^« it, {houldl)e allowed md. Iff the paper of the 22d May, cdkd 

... •• Sejartus, I apprehenjl the charafter of Sejanus meant Lord 

" *\: ^* Bute: thtf original roandfcript was in the hand-writing of 

«» David Mersdjth^ Mr. Beardmore*^ clerk : I before received the 

." maoufcript for feveral years till very lately from the faid bands, 

«« and. do believe that they continue ftill to write it, Jmu 

?* Scott, St. James\ nth OBober 1762." 

. The above information was given voluntarily before me, and 
Cgned in my prejfcnce, by Jotia. Scott. J. Wcjlm^ 

. And the jurors further fay, that on the 6th of N^vemier 1762^ 
the faxd information was (hewn to the Earl of H. and thereupon 
the eafl did then make and ifllie his warrant direAed'to the de- 
fendants, then and ftill being the king's meflcngcrs, and duljT 
fworn to that ofiicc, for apprehending the plaintiff, Wr. the tenoC 
of whicli warrant produced in evidence to the jurors, follows iiB- 
The fecre- thcfe words and figures : «•• Georgf Montagu Dnni, Earl of Ha^ 
S?to '• " ^i^''*» Vifcount Sunbury, and Baron Ha/i/ax, one of the lord# 
fciie pUia- ** ^f ^^* majefty's honourable privy council, lieutenant-general oE' 
^ff and bit " his majefly's forces, lord lieutenant-general and general govern 
books -nd «< nor of the kingdom of Ireland, and principal fecretary of ftate^ 
" i^c. Thefe are in hi« majcfty's name to authorize and require 
" you, taiirro a conjlnble to yottr aj/tftance, to make ftria and dili* 
** gcht fcarch for John Etuick, the author, or one concerned in 
" .^ writing of feveral weekly very fcditious papers, intiilei 
" The Monitor, or Briti/b Freeholder, No. 357, 358, 360,373, 
" U^',3781 379> ?^nd 380 i London, printed for V. tnifin and 
•' J# tell in Paternofter-Row i which contaip grofe and fcanda- 

Mlouft 
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** I0U8 reflexions and iiiveftivcs upon his majcfty's goveramenf, 
^ and upon both houfes of parliament, and hioi. having found, 
'' Tou are to feize and apprehend, and to bring, together with 
'' his books and papers, in fafe cuftody before me to be examined 
** concerning the premifes, and further dealt with according to 
•* law J in the due execution whereof all mayors, flierifFs, juftices 
^' of the peace, conftables, and other his majefly's officers civil 
*' and niilitary, and loving fubje£ls whom it may concern, are 
*^ to be aiding and affiding to you as there fliall ht occ^fion; and ' - 
'* for fo doing this fhall be your warrant. Given at St. Jameses 
•• the 6th day of November 1 762, in the third year of his majeft/s 
•• reigQ. Dunk Halifax. To Nathan Carrington^ James Watfon^ 
^^ Thomas Ardran^ and Robert Blacktnore^ four of his majelty's 
*• meflengers in orcKnary." And the jurors further fay, the carl delivered to 
caufed this warrant to be delivered to the defendants to be exe- ^^^ ^^n^- - 
catcd, and that the defendants afterwards on the* 1 1 th of Novem^ ex^uced 
fcr 1762, at II o'clock in the' day-time, by virtue and for the %»'hoonthc 
execution of. the warrant, but without any conftabie taken by them to ^^^^^^^^' 
their ajjiflance^ entered the houfe of the plaintifF, the outer door eJecu'ceths 
thereof being open, and the plaintifF being therein, to fearch for ^amewUh. 
and feize the plaintifF and his books and papfcrs,in order to bring J^y* ^*"' 
him and them before the earl, according to the warrant ; and the ' 
defendants did then find the plaintiiF there, and did feize and ap- 
prehend him, and did there feaich for his books and papers in 
feveral rooms and in the houfe, and in one bureau, one writing- 
defk, and feveral drawers of the plaintifF there, in order to find 
and feize the fame, and bring them along with the plaintifF before 
the earl according to the warrant, and did then find and feize 
there fome of the books and papers of the plaintifF, and perufed 
and read over feveral other of his papers which they found in the 
houfe, and chofe to read, and that they neceflarily continued there 
in the execution of the warrant four hours, and difturbed the 
plaintifF in his houfe, and then took him and his faid books and 
papers from thence, and forthwith gave notice at the office of the 
laid fecretary of ftate in Weflmlnjler unto Lovel Statihope cfq, then 
before, and Uill being an afTiiiant to the earl in the examinations 
of perfons, books, and papers fetzed by virtue of warrants ifFued 
-by fccretaries of ftjte, and alfo then and ftill being a juflice of J?5,^*T** 
peace for the city and liberty of Wejtminjlcr imd county of A/irVA j^^. to Lovel 
Jl^eXf of their having feized the plaintifF, his books and papers, stanhope, 
and of their having them ready to be examined ; and they then ^^* J?^ 
and there, at the inftance of the faid Love/ Stanhope, delivered the j, [p^oiUxtl 
{aid books and papers to him : And the jurors further fay, that, to that office 
on the 13th of Jpril in the firftjear of the king, his majefty, by {^'g'j',^'^"?''* 
his letters patent under the great feal, gave and granted to the tent, uxfii 
hid Lovel Stanhope the ofHce of law- clerk tp the fecretaries of a juftice of 
ftate; and the king^did thereby ordain, conftitute, and appoint ^'^^* 
^he law^clerk to attend the offices of his fecretaries of ftate, in 
order to -take the depofitions of all fuch perfons whom it may be 
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t9^ . MfcHAitMAS Term, 6Cw.IIL 176^ 

n c cc fiary to ttsixlAitie upon aflWiTs which might concern Ac fnV. 
lie, i^c. (and then the vcrdiS fcts oot the Idttcnr patent to thj! 
)a#-cfer1c m ^ tvr^ay) as by the letters patent produced m cvv 
4cnpe to the jurors appears. And the jurors ftndier (aj, tbt 
Lovei Stanhope^ by Yirtae of the faid letters patent long benntdie 
time when, i^c. on the 1 3th of jfyrU in the firft year of the king 
tras, and CYcr (ince hath been, and ft ill is hw-clerk tor the kin^t 
fecrqtaries of ftate, and bath executed that office all that tine. 
That die And the prors further fay, that at diiiefent times from the time 
wlflS^* of the Rerolntion to thb prefent timCr the like warrant^ with id 
finl^ciieRe- iflu^d againft the plaintiflT, have been frequently granted b^ tte 
vokidoo. fiecreu'ries of fl:ate, and executed by the mefleiqgers in mdautf 
lor die time being, and that each of the deiendaiiu did refpefiiv^ 
ty take at the tiitie of being appointed meflengers, the ofaaloadi, 
Thit 00 4e- that he would be a true Servant to the king, Vc. in the place rf 
JJ*^ a mcflTenger in crdinary, is^c. And fhe jnrors further fay, tbi 
piabtiflrof ^ no demand was ever made or left at the ufual (dace of aboie ol 
€^oith€ the defendants, or any of them, b? the plaintiff, of liis ainrnry 
^iirdrintiJ or agent, in writing, of the pcruial 9itkd copy of the find iramnt 
bring his fo i Jued againft the plaintiff as aforefaid, neither did the plaintiC 
»&ian wtfa- commence or bring his faid a6lion igamft the defendants, or toy 
if w JhT^' of them, within fix calendar months next after the fereral ifli 
fabs^oiw afortfaid, and each of them were and Was done, and oomnritced 
b) de/end- ^y them as aforefaid ; bnt whether, apon the whole matter as 
^^' aforefaid by the jurors found, the faid defendants are guilty of 

the trcfpafs hcrcinbcfoTC particolarly fpecified id brtukirtg midm* 
iering the boufe of the plaintiff in the dicinratiM memiomei^ mnitm^ 
Xinuing there for four hzurs^ and dli that tims difturHng thi fbM§ 
in the pojfejjion thereof and finrching feverdd r$oms thtnin^ and tm 
bureau J one writing^e/k^ anifeveral drawers ff the pUnmtiff in tis 
hotife, and reading over and ekanuningfeveralrfbiipaferi mre^ and 
feizing^ taking and carrying awayfome tfhis MU and papers Aeti 
Special Ter. found; or the faid plaintiff ought to maintain hb faid afiioa 
dtacnn- againft them, the jurors are aUoeether ienorant, and pray die 
y^^yj Q advice of the court thereupon ; and if upon the whole matter 
t«Mm. . aforefaid by tlie jurors found, it ftiall feem to the court that Ac 
defendants are guilty of the faid trcfpafs, and that the plaintiff 
ought to maintam hii aAion againft them, the jurors fay upon 
their faid oath, that the defendants are guilty of the (aid trefpaft 
in manner :^nd form as the plaintiff hath thereof complanicd 
pns^ againft theip ; and they aflefs the damages of the plaintiff by oc* 
|coL caCon thereof, befides his cofts and charges by him about his fait 

in this behalf laicl out, to 300 /., and for thofe cofti and chargei 
to 40 /. \ but if upon the wnole matter by the jurors foundi it ihdl 
feem to the court that the faid de^dants are not guilty of thefwl 
trtfpaf$,or that the.pUintiffought not tc^ maintain his adkm againft 
^em, then the jarors dp fay upon their oatb that the d^eiktenia 
are not guihy of the Aid trefpafs in manner tud fontt as dM 
D^jntlff batk diercof complained aeaiaft dioi^: atad » fo dn 
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dtk ithte on the iecond fpecial juftification, the juvy flcnind fertile' Tbtiaftiffit 
AMoAtf, that the defendants in^ their own wrong hrolie and en- ^^^^ 
ttedt and dfd the trefpafsas the plaintiff in h\$ replication has ^ 
Hedged. ' . 

Thb fpeetal TerdiQ was twice folemnlf argued at the har ; in 
tsg/hf %ttm l|ift by Serjeant Leigb for the plaiiHiff, and Burbrnd^ 
PM of the king's feijeantSy for the defendants, and In this pre- 
imt term hj ^rjeant G/ynn for the plaintiff*^ and Nam^ oat of 
he king's feijeanttf for the defendants. 

Connfet for the pIaimifiw.At the trial of this eaufc the defend iMthatum 
Ms rehed upon two defences ) ill, That a fecretary of ftate as S^^^y 
i jnilice or confenrator of the peaeci and thefe mcflengers ading 
imler his warrant, are within the ftatute of the 24th of Ceo. t. 

* 44» whieh ena^s, (among other things,) That. ** no a£Hoa 
' UmII be brooght againft any conftable or other ^ffictr^ or any 

* pitfm ading by his order and in his aid, for any thing done 
' in obedience to the warrant of a juftite, until denoand hath 
« been voaoAt or left at the ufual place of his abode by the party» 
' or by his attorney in writing figned t>y the party demanding 
' the fame, of the perufal and c6py of fuch warrant, and the 

* ftme hath been refufed or negle^ed for fix days after fuch 

* demand,'^ and that no demand was ever made by the plain- 
tiff of a perufal or copy of the warrant \xi this cafe,. according to 
that ftatute, and therefore he ihall not have this a£tion againft 
thefe defendants, who are merely miniftcrial officers a£iing under 
rbe fecretary of ftate, who is a juftice and confervator of the 
peace, tdly. That the warrant under which the defendant^ 
i£led is a legal warrant, and that they^can well juftify what thef 
hive done by virtue thereof, for that at many different timesy 
from the time of the revolution till this time, the like warrants 
with ibd iflued againft the plaintiff in this cafe have been grantel 
by fecretaries of ftate, and executed by the nieflengers in onU* 
inry for the time being. 

~ 1 4 Itismoftclear and manifeft upon thisvcrdifl, that the AststfN^ 
Etrl of HuRfix afted as fecretary of ftate when he granted the *^ 
vrtitant, and not merely as a juftice of the peace, and thensfovc; 
cannot be within the ftatute 24 Geo. 2. c. 44. neither wouM he 
be within the ftatute if he was a confervator of the peace^ (nA 
perfon not being once named therein ; and thens is no hook it 
the law whatever that ranks a fecretary of ftate fugff fant m f 
smong the confenrators of the peace ; Lambert^ Cobe^ lIiwHwi^ 
Ix>rd HaUy Sec. &c. none of them take any notice of a fecrettiy 
of ftate being a confervator of the peace, and tmtil of tate iHm 
be was no more indeed than a mere cleric ; a eon(bmMr fsimt 
peace had no more power than a conftabl^ has |iow, mko h % 
Confervator of the p^ce at common law. At the ^mt of mrionf 
^ i^atvte^ a juflfice of peace, coDftab|e^ ]ie|#»fe«gh» Mi 
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other officers of the peace, borftolders and tithingmeo, as wcl 
as fecretary of ftate, confervator of the peace and meffenger ia 
ordinary, were all very well known ; and if it had been the in- 
• tent of the ftatutei that a fecretary of ftate, confervator of th^ 
peace, and mefleiiger in ordinary, (liould have been within Ac 
ilatute, it would have mentioned all or feme of them, and it not 
having done fo, they cannot be within it. A mciTenger certain)f 
cannot be ^vithin it, who is nothing more than a mere porter, and 
Lord Halifax*^ footmen might as well be faid to be officers withii 
the ftatute as thefe defendants. Befides, theverdiA finds tbt 
thefe defendants executed the warrant 'without taking a- conflabU U 
their qffiflance ; this difobedience will not only take them out of die 
protedion of the ftatute, (if they had been within itj) but will alb 
difable them to }u(lify what they have done, by any plea whatever; 
the office of thefe defendants is a place of confiderable profit, 
and as unlikie that of a condable or tithingman as can be, which 
i& an office of burthen and expence, and which he is bound ts 
execute in perfon, and cannot fubditute another in his rbooii 
though he may call perfops to affid him. i Hal/s P. C 581* 
This warrant is more like a warrant to fearch for ftolen goocU 
4Uft. 176. and to feize them, than anv other kind of warrant, whidi 
ought to be dire£led to condablcs and other public officers which 
the law takes notice of. 2 Haiti's P. C 149, 150. How much 
more necelTary in the prefcnt cafe was it to tiake a condaUe tt 
, the defendants'affidance ? The defendants have alfo difobeyed die 
warrant in another matter, being commanded to bring the 
plaintiff and his books and papers before Lord Halifax ; thej 
(Tarried him and them before Lovel Stanhope, the law-clerk, and 
though he is a juftice of peace, that avails nothing, for no Gngk 
juilice of peace ever claimed a right to ifTue fuch a warrant as 
this, nor did he ad therein as a juilice of peace, but as the law* 
clerk to Lord Halifax. The information was made before jufticf 
Wijlon: the fecretary of (late in this cafe never faw the accufcr 
nor the accufed ; it fcems to have been below his dignity ; the 
names of the officers introduced here are not to be found in die 
law-books, froiA the firft year-book to the prefent time. 

/t to the 2. A power to iffiie i\ich a warrant as this, is contrary to dn 
^»»d. genius of the hwoi England^ and even if they had found what they 
learched for, they could not have judified under it; but tbcj 
did not find what they fearched for^ nor does it appear that the 
plaintiff was author of any of the fuppofed feditious papers men* 
tioned in the. warrant, fo that it now appears that this enormons 
^trefpals and violent proceeding has been done upon mere fur* 
inife i but the verdidt fays fuch warrants have been granted by 
fecretaries of date ever fince the Revolution \ if they have, it i^ 
lugh tipie to put an end to them, for if they are held to beleg^^ 
the lil{^rty of this country is at an end ; it is the publilhing ot 
a libel. which is the crime, and not the having it locked up io ^ 
private drawer in a man's ftudy i but if having U in ope's ca(^ 
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dj was the crime, no power can lawfully break into a man's 
mfe and (ludy to fearch for evidence ag;iin(t him ; this would 
: worfe than the Spamjb inquifition ; for ranfacking a man's 
crct drawers and boxes to come at evidence agiinft him, is 
:e racking his body to come at his fecret thcfughts. The war- 
nt is to feize all the plaintiff's books and papers without ex« 
prion, and carry them before Lord Halifax ; What ? has a fe- 
etarjr of (late a right to fee all a man's private letters of corre« 
ondcnce, family concerns, trade and buflnefs ? this would be 
onftrous indeed ; and if it were lawful, no man could endure 
live iq this country. In the cafe of a fearch warrant for ftolen 
ods, it is never granted, but upon the (Irongeft evidence, that 
Felony has been committed, and that the goods are fccreted in 
ch a houfe, and it is to feize fuch goods as were ftolen, not all 
e gbpds in the houfe ; but if ftolen goods are not found there^ 
. who entered with the warrant are trefpaflers. However fre- 
lently thefe. warrants have been granted (ince the Revolution^ 
at will not make them lawful, for if they were unreafonable or 
ilawful when firft^ granted, no ufage or continuance can make 
em good ; even cuftoms which have been ufed time out of 
ind^ nave been often adjudged void, as being unreafonable, con- 
iry to common right, or purely againft law, if upon confidexing 
eir qaturc and quality they (hall be found injurious to a multi- 
de, and prejudicial to the common wealth, and to have their 
»nimeacement (for the moft part) through the oppre(&on and 
itortion of lords and great men. Davis 32. b. Thefe warrants 
e not by cuftom ; they go no farther back than 80 years, and 
oft amazing it is they have never before this time been oppofed 
- controverted, confidering the great men that have prefided in 
e King's Bench (ince that time ; but it was referved for the 
iDour of this court, which has ever been the protcftor of the 
t)crty and property of the fubjefl:, to dcmolifli this monfter of 
ppreffion, and to tear into rags this remnant of Star-chamber 
fianny. 

■Gounfel for the defendants— I am not; at allalarmed, if this 
•owcr is eftablifhcd to be in the fecretaries of ftate 5 it has been 
ifcd in the beft of times, often Hnce the Revolution. I (hail 
rguc, I ft. That the fecretary of ftate has power to grant thefe 
ranants, and if I cannot maintain this, I muft adly (hew that by 
"je ftatute 24 Geo. 2. r. 24. this aAion does not lie againft the. 
cfendants the meflengers. 1. A fecretary of ftate has the fame 
>wcr to commit for treafon as a juftice of peace. Kendale and 
oe^ ihin. 5^96. 1 Salk. 346. S. C. I Ld. Raym. 65. $ Mod. 78. 
C. Sir iVm. ll'yndhatn was committed by James Stanhope^ fecre- 
TTof ftate, to the Toivcr for high trealon the 7th of OBober 
^*S: ; fee the cafe i Stra, 2 5 and Serjeant Hawkins fays, it is 
^^in that the privy council, or any one or two of them, or a 
^^fary cfjfatej may lawfully commit perfoos for treafon, andyii^ 

other 
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pthtif offinces agalnft the Jiatiy as in all ages die; have dooe. 
2 Hawk. P. C. ilT.feff. 4. 1 Lecn. 70, 71. CartL 291. ijUft 
175. If it is clear that a fecretarj of ftate may commit for tio* 
foQ and atlfer offencu againji thejlatt^ he certainly may commit far 
a feditious libel againit the .government, for there can hanOj be 
a greater offence againft the ftate, except a£lual trea(bn» A 6^ 
cretary of ftate is within the habetu corpus zSt^ but a power t9 
commit without a power to iflue his warrant to feiae the ofieader 
and the libel would be nothing ; fo it muft be ^mcbided that In 
has the fame power upon information to iflue a warrant to (bfd 
for and feize a feditious libel, and its author and pablilhcrt a| 
a juftice of peace has ior granting a warrant to fearch £pr ftolm 
goods, upon an information that a theft haa been coomutidi 
and that the goods are concealed in fuch a place.; in which cafe 
the Qonftable and officers aOifting him in the (carcb, m9j Iftk 
open doors, boxes, (sTr. to come at fuch ftolen goods. Sot* 
pofing the pradice of granting warrants to fiearcb for libdi 
againft the ftate be admitted to be an evil tn particular caiiei| 
jet to let fuch libellers efcape who endeavour to raifc TciMffim 
IS a greater evil, and may be compared to the reafoniag of lb. 
Juftice Fofier in the cafe of preffing, 159. where he faysi ^ ifo 
** war is a great evil, but it is choCen to avmd a greater^ Th^ 
** praQice of preffing is one of the mifchiefsMrar bringa wkhiti 
'< but it is a maxim in law and good policy too, that all privstB 
<^ mifchiefs muft be borne with patience, for preventing a ni¥> 
<* tional calamity,^' iJc. 

2« SoppoGng there is a defe£l of jurifdi^on in the (ecreiaiy 
of ftate, yet the defendants are within the^«^ 24 Gmw 2« r» 44* 
and though not within the words, yet they are within the icafin 
of it i that it is pot unufoal in ads of parliament to comptchoid 
by conftrudion a generality where exprefs mention is made oolf 
of a particular I the ftatute of drcumJ^Bk agatls concerning tbc 
Biihop of Norwicb extends to all biffiops. Fit%. PrMUtim i% 
and 2 Inft. on this ftatute. ' 25 Ed. 3. enables the incnm- 
bent to plead in quare imp^dit to the king's fuit \ this aUb extendi 
to the fuits of all perfons. 38 £^. 3. 3 1. the a£k i Rich* 2- or« 
dains, that the warden of the Fleet (hall not permit prilbneis ia 
execution to go out of prifon by bail or bafton, yet it is adjuctad 
that this zfk extends to all gaolers. Plowd. Com. cafe Afm 
35. h. Hit fiat de domis comtitionalitus extends to all other liasitlp 
tions in tail not there particularly mentioned, and the like c» 
ft mdion has been put upon feveral other ftatutes. TZo, ^^ 6%» 
The/d/« 7 Joe. I. r. 5. the word com/lMf therein extends to t 
deputy conftable. Moor 845. Thefe meflengers in ordiosry 
have always been conGdered as officers of the fecretariesofflstei 
and a commitment may be to their cuftody^ as ia Sir J#^. Wfi* 
ham\ cafe. A juftice of peace may make a conftabk prwirn^ 
to execute a warrantj who vfould be within ik^Jleii- 24 G»» 2* 
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9b if llKfe defendmntt are not conftabks, yet as officiri they have 
pMrcr to execnte a warrant of a juftice of peace ; a conftable 
uaTt htlt cannot be compelled to execute a warrant out of bis 
yntSHdaotk^ officers acting under colour of office, though doing 
la illegal «&y are within this ftatute. FaugL 1 13. So that no 
lemmd having ever been made of the warrant, nor any adion 
CMsmencod within fix months^ the plaintiff has no right of ac- 
foa. It was faid that a confervfttor of tlie peace had no more 

CBT dum aconftable has now. I anfwer, they had power to 
^ver at tommon law^ but a conftable has not. DaUon, cop. i . 

Cdonfid for the pbdntiflFin replv^-It is faid this has been done 
m die bcft'cf times ever Cnbe trie revolution; the concluGon 
frofei thence isy that it is the more inexcufable, becaufe done in 
ike bcft df timesy in an sera when the common law (which had 
hetn tram)iled imder the footof arbitrary power) was revived, 
1^« 4o'not deny but the fecretary of ftate hath power to commit 
fcr tieafon and other offencet againft the ftate, but that is not 
the prefent cafe^ which is breaking into the houfe of a fubjefiy 
beeakiag in^ his drawers and boxesi ranfackiug all the rooms 
iBiuahovfet and prying into all his private affairs ^ but it is faid 
if tbe fecretary of ftate has power to 'commit, he has power to 
fetfrchy iic. ajB in the cafe of ftolen goods. This is a falfe con- 
feqvcnce, and'it might as well be faid he has a power to torture. 
Aa to ftolen goods, if the officers find none, have they a right to . 
take away a man's goods whidi were not ftolen ? Preffing is faid 
to be a dangerous power, and yet it has bl;en allowed for the 
benefit of the ftate ; but that is onlv the argument and opinion 
of 'a fingle judge, from ancient hiftory and records, in tinies 
when khe lower part of the fubjefls were little better ths^n flaves 
ID their lords and great men, and has not been allowed to be 
bwful (without an z3t of parliament) fince the time of the Re- 
vdation. Thtjlat. 24 Geo. 2. has been compared to ancient 
ftattttea, naming particular perfons and diftri£ls, which have 
been conftrued to extend to mahiy others not named therein ; 
i|ndfo the defendants, though no.fuch officers are mentioned^ 
by like reafon, are within the ftatute 24 Geo. a.; but the law 
knows no fuch officers as meffengers in ordinary to the king. It 
ia faid tht bateas corpus z& extends to' commitments by (ecre- 
tarlca of ftate, though they are not mentioned therein : true ; 
but that ftatute was made to proted the innocent againft illegal 
and arbitrary power. It is laid the fecretary of ftate is a juftice 
of peace, and the mefiengers are his officers ; why then did the 
warrant dlrtSt them to >uke a conftable to their affiftance, if 
they vrere themfehres the proper officers ? it feems to admit they 
were not die prdper officers ; if a man be made an officer for a 
(pecial purpolc to arreft another, he muft (hew his authority ; 
and if he rcfufeSt it is t^t murder to kill him \ but a conftable 
ir ather kdowncficeir in the bw need'not fliew his warrant. 

I^rd 
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Eafterterm Lord Chief Jufticc-^I (hall not give anr opinion at[ffefeof| 
5 Geo. 3. bccaufe this cafe, which is of the utmoft con{eqiienfie.tothe 
public, is to be argued again ; I (hall only juft mentioa a nat- 
ter which has flipped the fagdcity of the connfel on both fideti 
that it may be taken notice of upon the next argument. Sap- 
pofe a warrant which is againft law be granied, fuch as no 
juflice of peace, or other magiftrate high or low whom(beTer, 
has power to iflue, whether tliat magiftrate or judice who grants 
fttch warrant, or the ofTicer who executes it, are within the 
Jlat» 24 Geo. 2. c. 41. ? To put one cafe (among an hundred that 
might happen) ; fuppofe a jnftice of peace iflues a warrant to 
fearch a houfe for (lolen goods, and direQs it to four of his 
fervants, who fearch and find no ftolen goods, but feize all tbe 
books and papers of the owners of the houfe. Whether in fuch a 
cafe would the judice of peace, his officers or (enrants, be \trithia 
the^tf/. 24 Geo, 2.? I defire that every point of this cafe may be 
argued to the bottom ; for I ihall think myfelf bound, when I 
come to give judgment, to give m/ opinion upon every point in 
the cafe. 

*^*»- Counfel for the plaintiff on the fecond argument— If the 

**^' ^" fecretary of (late, or a privy counfellor, juftice of peace, or 
other magiftratc whatever, have no legal power to grant the 
warrant in the prefent cafe, it will follow, that the magiftrate 
ufurping fuch an illegal power can never be conflrued to be 
within the meaning or rcafon of the ftatute of 24 Geo. 2. r. 44. 
which was inadc to protect judices of peace, Vc. where thej 
made blunders, or erred injudgment in cafes within their jttrii* 
didbion, and not to give them arbitrary power to ifltie warrants 
totally illegal from beginning to end, and iu cafes wherein they 
had no jurifJiiSion at all. If any fuph power in a fecretary of 
(late, or a privy counfellor, had ever exifted, it would appear 
from our law- books ; all the ancient books are filent on this 
head ; Lambert never once mentions a fecretary of (late ; neither 
he, nor a privy counfellor, wcrd zvtt confidered as magidratcs; 
in all the arguments touching the Star-chamber, and petitk>nof 
right, nothing of this power was ever dreamt of ; date conamii- 
mcnts anciently wc^e either per mandatum regis in perfon, or by 
warrant of feveral of the privy counfellors in the plural number; 
(he king has this power in a particular mode, viz, by the advice 
of his privy council, who are to be anfwerable to the people if 
wrong is done \ he has no other way but in council to (ignify 
his ninndatc. In the. cafe of the Seven Bifliops, this matted 
was infided upon at the bar, when the court prefumed the com ^ 
mitment of them was by advice of the- privy council, but thm-'^ 
a fingle privy ccunfellor had this power was not contended for b^ 
the crown lawyers then. This court will require it to be (hew ^^ 
that there have been ancient commitn^ents of this fort; neilh^-^ 
the ff cretary of date or a privy counfellor ever claimed a right c ^^ 
admiailler an oath (but they employ a perfoa as a law*clerl'^f 
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tfrho isajufticcof peace, to adminifter oaths, and take recogni- 
zances) ; Sir Barth. Shower in Kendnle and Roe^^ cafe, infifted 
thcjr never had fuch power. It would be a folecifm in out law 
to fay, there is a perfon who has power to commit, and has not 
power to examine on oath, and bail the party ; therefore \i'ho- 
cver has power to commit has power to bail ; it was a quelUon 
formerly, Whether a conftable as an ancient conferrator of the 
peace could take a recognizance ot bond ? In the time of Queen 
-E//Z. there was a cafe wherein fome of the judges were of 
one opinion and fome of another- A feqretary of (late was fo 
inconfiderable formerly, that he is not mentioned in the ftatute 
oifcandalutn magnatum ; hisofHce was thought of no great im- 
portance"; he takes no oath of office as fecretary of (late, gives 
no kind of fecurity for the exercife of fuch judicial power as Jie 
how ufurps. If this was an ancient power it muft have been an- 
nexed to his office anciently, it cannot now b^ given to him by 
the king \ the king cannot make two chief judices of the Com- 
mon Pleas, nor could the king put the great feal in commiffion . 
before an a£l of parliament was made for that purpofe. There 
vas only one fecretary of (late formerly, there arc now two ap- 
pointed by the king ; if they have this power of magidracy, it 
(hould feem to require fome law to be made to give that power to 
two fecretaries of (late which was formerly in one only. As to 
commitments )^rr tnandatum regis^ fee Stdmf. PL Coron. 72. 4 Infi. 
c. 5. Cotirt of Star-chamber. Admitting they have power to com- 
mit in high treafon, it will not follow they have power t» commit 
for a mifdemeanor ; it is of neceffity that they can commit in high 
treafon, which requires immediate interpofition for the benefit 
of the public. In the cafe of commitment by Walfingham fecretary 
of (late, I Leon. 7 1 . it was returned on the habeas corpus at lad, that 
the party was committed ex fententia li mandato toiius con^Uii pri" 
vati domitta: regina; becaufe he found he had not that power of 
himfelfy he had recourfe to the w^ole privy council's power % 
io that this cafe is rather for the plaintiff. Commitment by the 
high commi(Eon court of Tork was declared by parliament illegal 
from the beginning; fo in the cafe of (hip- money the parlia- 
ment declared it illegal. > 

Counfel for the defendants oh the fecond argument— The mod 
able judges and advocates ever fince the Revolution, feem to 
have agreed that the fecretaries of date have this power to com- 
mit for a mifdemeanor. Secretaries of date have been looked' 
upon in a very high light for two hundred years pad. 27 if. 8. 
i*. .11. their rank and place is fettled by 31 /f. 8. c. 10. 4 Infl. 
362. cap. 77. of precedency. 4 Inft. 56. Selden^s Titles of Ho^ 
nour C Officers of State ; fo that a fecretary of date is fomething 
more than a n;iere clerk, as was faid. Minjbew verb. Secretary ; 
he is e fecfetioribus conctius domitii regis* Serjeant Penge/ly moved 
that Sir Wfn. Windham might be bailed; if he could not be 

committed 
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oommitted by the fecretary of ftate for fomethi^g left than^trtt* 
foo, why did he move to have him bailed ? this feems a con- 
ceiEoQ that he might be committed in that cafe for Xoniethiiif 
led than treafon. Lord Ublt feems to agree that a <;pmmtCDietit 
Vt a fecretary of (late is good. S^ii. 598* i Li. Raym. 65. 
There is no cafe in the bodes that lays in what cafes a fecretaiy 
of ftate can or cannot commit $ by what power is it that be cat 
commit in the cafe of treafon, and in no other «afe ? The re- 
foltttion of the Houfe of Commons touching the petitkui of 
fights Seldm^ laft volume, Parliamentary Hijhry^ yJ. i.fil.^ 95, 
p5. Secretary Coke told the lords, it was bis duty to commit by 
the king's command. JTox/efs cafe, Cartb. 291. : He was com- 
mitted by the fccretary of ftate on the ftatute of JSliz* for re- 
fiaCng to anfwer whether he was a RomiQi prieft -, The ^fttB^ 
and Derby^ F^rufcuis R^. the commitment was by a fecxe* 
tajry of ftate> Mich. 10 Anrue:^ for a libel, and held, good. (JMrtr; 
BatburJIt J. faid, he had feen the habeas corpus and the xetiinit 
and that this was a commitment by a fecretary of ftate). Thi 
King and Earbury^ Mich. 7 Geo, 2. zBemard. 346. was a mo- 
tion todifcharge a recognizance entered into for writing a paper 
called the Royal Oak. Lord Hardwidu faid it was fettled in 
Kettdale and Rof^ cafe, that a fecretary of ftate might appreheod 
perfons fufpe&ed of creafonable pra£lices ; and there are ^ great 
number of precedents in the Crown-office of commitments by • 
fccretaries of (late for libels againft the government. After time 
taken to confider, the whole court gave judgment this term £x 
theplamtiff. 

Ci/TM— The defendants make two- defences ; Jirjlj That they 

are within the Jiat. 24 Geo. 2. c. 44. \ 2dly^ That fuch warrants 

' iiave frequently been granted by fccretaries of ftate ever (itiCe the 

ltevolution» and have never been controverted, and that they^ars 

legal ; upon both which defences the defendants rely. 

A fecretary of ftate, who is a privy counfellory if he be a-ooil^ 
4ervator of the peace, whatever power he has to commit is -by 
the common law : if he be con(iderod only as a privy C6unfe1kyr« 
he is the pnly one at the board who has exercifed tnis authority 
of late years ; .if as a confervator, he never binds to the peace) 
no other confervator ever did that we can iind : he has no power 
to adminifter an oath, or take bail; but yet it moft be admitted 
that he is in the full exercife of this power to commit, for treai- 
ion and fcditious libels againft die government, whatever wtt 
ihe original foprce'of that power} as appears. from the cafes :«f 
<che ^eenzui Derby ^ The King nmi^Sarbury, and Kemhk and 
•JSor^s cafe. 

We miift know what a feeretalyixf 4tilQ4s^4MiMeipef€afh:tdl 
•whether he iswithinthe>i/.^24Glfi9.:a^^^^4. >Ue irtke iUrpoT 
«f the.Uag*$Xigiict whetewjditl^iaa(*a|nmitfjbetln^ 
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Infi. 556. Coli upon Articuli fuper charias^ 28 £^. l. LorA 
9i?8 filence is a (Irong prefumption that no fuch power as he 
3 w exercifes was in him at that time ; formerly he was not a 
'VTf counfellor^ or confidered as a magiftrate ; he began to be 

Eificant about the time of the revolutioni and grew great 
» the princes of Europe fent ambafiadors hither \ it feems 
confident that a fecretary of (late (hould have power to com- 
ity and no power to adminifter an oath, or take bail ; who can 
immit and not have power to examine ? the Houfe of Com- 
ons indeed commit without oath, but that is nothing to the 
"cfent cafe \ there is no account in our law-books of fecretaries 
' date, except in the few cafes mentioned ; he is not to be 
»und among the old conferrators ; in Lamb'trt^ Crompton^ Fitz^ 
rbtrt^ &c. &c. nor is a privy counfcllor to be found among 
ir old books till Kendall and B4^% cafe, and i Leon. 70, 71* 
> jE//z. is the firft cafe that takes notice of a commitment by a 
cretary of ftate ; but in a Leon. 175. the judges Icnew ho fuch 
»fnmitting magiftrate as the fecretary of (late. It appears by 
.e petition of right, that the king and council claimed a power 
commie ; if the fecretary of (late had claimed any fuch power^ 
en ccruinly the petition of right would have taken notice o£ 
; but from its filence on that head we may fairly conclude he 
ntber claimed nor had any fuch power; the flat. 16 Car. i. 
\x regulating the privy council^ and taking away the court o£ 
tar-Chamber, binds the kii^ not to commit, and in fuch cafe 
ivcs a habeas corpus ; it is ftrangc that Houfe of Commons 
lould take no notice of the fecretary of (late, if he then had 
laimcd power to conj^mit. This power of a fecretary of ftate 
commit was derivative from the commitment per mandatum 
tgis : Ephemeris par iiament aria. Coke fays in his fpeech to the 
ioufc, ** If I do my duty to the king, I muft commit without 
' (hewing the caufc ;** 1 Leon. 70, 71. (hews that a commitment 
y a fingle privf counfcllor was not warranted. By the licenfing 
^tute of 13 ii 14 Car* 2. cap. 33. fee. 15. licence is given to 
aicffenger under a warrant of the fecretary of ftate to fearch for . 
>ok8 unlicenfed, and if they find any againft the rclipion of the 
^urch oiEng/andj to bring them before the fecretary of ftate \ the 
aiTant in that cafe expreifed that it was by the king's command. 
•C Stam/ord^s comment on the mandate of the king, and Lam^ 
**» cap. Bailment. All the judges temp. Eiiz. held" that in a 
^'J'ant or commitment by one privy counfcllor he muft (Lew it 
5* by the mandate of the king in council. See A/id. 297. tlie 
*^ion of all tlie judges 5 they remonftrated to the king that no 
^j«ct ought to be committed by a privy counfcllor againft the 
'''of the realm. Before the 3 Car. 1. all the privy counfellors ^ 
^cifcd this power to commit -, from that sera they difufed this 
^cr, but then they.prefcribed (till to commit per mandatum 
^m Journal of the Houfe of Commons 195. x$ Cor. i. Coke^ 
^«» fcc.^argued that the king's power to cpmn^it, mcan( tha( . 
Vol.. U. U - - he 
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lie had fuch power by his courts of jufticc. In the cafe of the 
feven bifliops all the court and king's council adroit, that fup* 
poHng the warrant had been (igned out of the ccnincil» that it 
-vrould have been bad» but the court prefumed it ro be figned at 
tlie board ; PoUexfen in his ar^'ument fays, we do not deny but 
the council board have power to commit, but not out of covncH*, 
-this is a very ilrong authority ; the whole body of the law feem 
.not to know that privy counfellors out of council liad any power 
to commit, if there had been any fuch power they could not 
}iave beeh ignorant of it ; and tkis power was only in cafes of 
high treafon, they never claimed it in any other cafe. It was 
argued that if a fecretary of ftate hath powtr to commit in high 
treafon, he hath it in cafrs of leflcr crimes: but this we deny, 
for if it appears that he hath power to commit in one cafe oo/fi 
Jiow can we then without authority fay he has that power ia 
ether eafes ? he is not a confervator of the peace ; Jiidice RiAj 
only fays he is in the nature of a confervator of the peace: We 
nre now bound by die cafes of The ^uen and Derby^ and ?& 
King and Earbury. 

The fecretary of (late is no confervator nor a judice of the 
peace, quaji fecretary/ within the words or equity of the Jbi* 
24 Geo. 2. admitting him (for argument's fake) to be a comer' 
vatori the preamble of the (tatute (hews why it was made, and. 
ibr what purpofe; the only grantor of a warrant thereia meiw 
tioned, is a juflice of the peace ; juffice of peace and confcrvat:^ 
are not convertible terms ; the cafes of conftruAion upon ol3. 
ftatutes, in regartl to the warden of the Fleets the bifhop oi 
Norwich^ &c. are not to be ap^olied to cafes upon modem (latutes^ 
The bed way to conllrue modern (tatutes is to follow the word^ 
thereof; let us compare a judice of peace and a confervator s 
the judice is liable to a£lions, as the ftatute takes notice, it is 
;ipplicab1e to him who a£ls by warrant direfted to condaUes i 
Q confervator is not intruded with the execution of laws, wbicll 
by this a£l is meant datutes, which give judices jurifdi£lioa ^ 
a confervator is not liable to actions ; he never z€tz ; be is 
almoft forgotten ; there never was an adion againd a conferva* 
tor of the peace as fuch ; he is antiquated, and could never be 
thought of when this a£l was made ; an^l ad ea qsat frequndf^ 
accidunt jura adaptantur. There is no ^£1 of a condabk C0 
tithingman as confervator taken notice of in the ftatute : wUl 
the fecretary of date be ranked with the higheft or lowed o^ 
thefe confervators ? the datute of Joe. i. for officers aftingbf 
authority to plead the general iflue, and give tlie fpecial mattiSS 
in evidence, when confidered with this ftatute of 24 Gftk 3« 
the latter feems to be a fecond part of the z6l of Jac. j. aad 
•we are all clearly of opinion that neither the fecretary of ftaC^ 
nor the mefTengers, are within the Jlat. 24 Geo* 2» out if ^^ 
aaeficngen had been within it, as they itid not tako a imiflilJ'T 
•2 vitb 
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rith them accordinji: to the warrant, that alone would have bcea 
iatal to them, nor did they purfue the warrant in the execution 
hereof, v/hen they carried the plaintiff and his books, tff. before 
l«tv/ Stanhope^ and not before Lord Hnlifjx ; that was wrong, 
•ecaufe a fecretary of (late cannot delegate his power, but 
>ught to a£l in this part of his office perfonally. 

The defendants having failed in their defence under the (latute 
14 Ceo. 2. ; we (hall now confider the fpecial judification, whe- 
her ic can be fupported in law, arid this depends upon the jurif- 
li£lion of the fecretary of date ; for if he has no jurifdiclion to 
(rant a warrant to break open doors, locks, boxes, and to feiz^ 
I man and all his books, l^c. in the iirfl inftance upon an in- 
formation of his being guilty of publifliing a libel, the warrant 
will not judify the defendants : it was refolved by B. R. in the 
cafe of Siergoldv. HolJowayf that a juftice's warrant exprefsly to 
arnft the party will not ju(lify the officer, there being no jurlf- 
di£lton. 2 Slran. ioo2. The warrant in our cafe was an exe- 
cution in the firft inflance, without any previous fummons, 
examination, hearing the plaintiff, or proof that he was the 
author of the fuppofed libels; a power claimed by no other magif- 
trate whatever {Scroggs C.J, always excepted); ic was left to the 
difcretion of thefe defendants to execute the warrant in the abfence 
or prcfcncc of the plaintiff, when he might have no witnefs 
prcftrnt to fee what they did ; for thsy were to feize all papers, 
bank biJta, or any other valuable papers they might take away 
if they were fo dipofed ; there might be nobody to deteft them. 
If this be lawful, both houfes of parliament are involved in it,- 
for they have both ruled, that privilege doth not extend to thi« 
cafe. In the cafe of Wilkes ^ a member of the Commons Houfe, 
ril his books and papers were feized and taken away ; we were 
told by one of thefe meffengers that he was obliged by his oath 
to fweep away all pnptrs ivhatfoevir ; if this is law it would be 
found in our books, but no fuch law ever cxifted in this country; 
oor law holds the property of every man fo facred, that no man 
pn fct his foot upon his neighbour's clofe without his leave ; 
jf he docs he is a trefpaffcr, though he does no damage at all ; 
jf he will tread upon his neighbour's ground, he mud judify ic 
br law, 'JTlie defendants have no right to avail themfelves of 
w ufage of thefe warrants fince the Revolution, and if that 
^<Hild have judificd them they have not averred it in their plea, 
foitcoiild not be put, nor was in iffue at the trial; we can 
frfely fay there Is no law in this country to judify the defendants 
"* wat they have done ; if there was, it would dedroy all the 
^<^forts of fociety ; for papers drc often the dcared property a 
*^ can have. This cafe was compared to that of (tolen 

£^8; Lord Coke denied the lawfulnefs of granting warrants to 
'^ch for (lolen goods, 4 Inji. 1 76, 177. though now it prevails 
•pbclaw} but in that cafe the judicc and the informer mud 
f^ed with great caution \ there mu(l b» an oath that the 

\i% party 
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party has had his goods (lolcnf and has (Irong rcafon to bcllere 
they are concealed in fuch a place ; but if the goods arc not 
found tbere^ he is a ircfpafler ; the officer in that cafe is a wit- 
nefs ; there are none iu this cafe, no inventory taken ; if it had 
been legal many guards of property W4^!d have attended it. Wc 
Ihall now confider the ufage of thcfe warrants Gncc the RctoIo- 
tion ; if it began then, it is too modern to be law ; the comnum 
law did not begin with the Revolution ; the ancient conftitution 
which had been almoil overthrown and deftroyed, was then re- 
paired and revived ; the« Revolution added a new buttrefs to the 
ancient venerable edifice : the K. B. lately faid that no objcflion 
had ever been taken to peneral warrants, they have pafied /«» 
Jllentio : this is the firft inflance of an attempt to prove a niodcni 
practice of a private office to make and execute warrants to enter 
a man's houfe, feavcli for and take away all his books and papers 
in the firil inllance, to be law, which is not be found in our 
books. It mud have been the guile or poverty of thofe vpoa 
whom fuch warrants have been executed, tliat deterred or hin- 
dered them from contending agaiuft the power of a fccrctary of 
Hate and the folicitor of the treafury, or fuch warrants coiU 
never have pafled for lawful till this time- Wc are inclined to 
think the prcfent warrant took its firft rife from the licenfing 
acl, i^ ^ 14 Car. 2. c. 33. and are all of opinionthat it cannot 
be juilified by law, notwithdanding the refolution of the jndgo 
jn the time of Cha. 2. and Jac. 2. that fuch fearch warrants are 
la^w'- ^^°^^ Trials^ vcl. 3. 58. the trial of Carr for a libcL 
There is no authority but of the judges of that time that aliooic 
H«b 153 "^^y ^^ f<-'archecl ^r ^ Hbel, but the twelve judges cannot mak 
1 vekt. 3I. law ; and if a man is pmJfliable for having a libel in his private 
Crth. 4C9* cuftody, as many cafes fay he i§; half the kingdom would be 
aSaik.4>»- ^^jj^y •„ j^^ ^^f^^f a favourable libel, 11 libels may be fcaicbed 
for and feized by whomfoever and wherefoever the fccietary of 
ftate thinks fit. It is faid it if; better for the government and 
the pubHc to feize the libel before it is publiflied ; if the legila- 
ture be of that opinion they will make it lawful. Sir Semad 
AJlry was committed to the Totver^ for afferting there was a law 
of Rate diftinft from the common law. The law never forces 
cvi&nce from the party in whofe power it is ; when an advcp* 
fary has got your deeds, there is no lawful way of getting them 
again but by an a£lion. 2 ^iran. 1210. ^he King and &nif- 
/////. The King and Dr. Purnelly Hil. 22 Geo. B. R. Oorhw 
is wife and merciful, and fpppofes every man accufed to be in* 
nocent before he is tried by his peers : upon the whol9, we are 
all of opinion that this warrant is wholly illegal and void. One 
word mbre for ourfelves ; we are no advocates for libels, aB go* 
vcmmentis mud fet their fn.ces againd them, and whenever tkef 
come before us and a jury we (Iiall fet our faces againd them; ana 
if juries do not prevent them they may prove fatal to liberty, de- 
flroy govermiient and introduce anarchy ; but tvranny is better 
than* anarchy^ and the word government better ttun none at all 

Judgment for the plaindff* 
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Addifon verfus Grey. C. B. 

DEBT upon an arbitration-bond. The defendant craves Debtopoa 
oyer of tHc coodition, which is, that if the defendant *n»'Wtr*- 
Gray and one Mary Birkwood fliall perform the award of Wil* JJ^^^^* 
Ham Bradley and John Bellamy^ arbitrators, chofen between the good in part 
faid Gray and Birkwood^ and the igXzmiiS Addifon^ concerning all »«<* l>«i *» 
matters in difference between them, fo as the award be made in ^^^ 
writing on or before the firft of September then next, then, ^r. 
which being read and heard, the defendant pleads no award 
was made. The plaintiff replies, and fets out an award, whereby Ante, Mick. 
the arbitrators awarded that all a£lions, fuits, quarrels, and di^> ^^~* 3- 
pures to the day of the date of the bond fliould ceafe between smith* s. P. 
the parties, and that the plaintiff (hould hold and enjoy three 
acres of meadow in Glatton till the loth of Oclober then next, 
and then he fliould quit the fame to the faid Gray and Birk^^ 
Vfood^ and that the faid Gray and Birkwood fliould on or before 
the lothof September then next pay to the plaintiff the fum of . 
4/. I5/-9 and that they fliould pay all cods and charges due to 
the Ileward and attornies on account of an a£tion of replevin 
depnrnding in the court of the hundred of Norman Crofs^ and 
IhouM pay all the cods and charges of the faid arbitration-bond^ 
and of that their award, and that the parties fliould execute mu- 
tual general releafes on or before the 29th of September then 
next % and the plaintiff avers, that the faid Gray and Birkwood^ 
or either of them, have not paid to the plaintiff the faid fum of 
4/. 15/. or any part thereof, on, or at any Azj before the faid 
loth day of OBober then next after the making of the awardy 
according to the form and ttk€t thereof; and this, tsfc. the de- 
fendant demurs, and the plaintiff joins in demurrer. 

It was obje£ied for the defendant, that this award was void 3 Lev. 4 13 
in awarding coils in an inferior court unfettled and uncertain, '°P^°^^ ^ 
and did not make a final end between the parties. But per * *"*" * 
€wriam'^'£ht award is good for the payment of the 4/. 15 /., and 

U3 the 
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the mutual rcleafcs make a final end between the parties, and. 
though other parts of the award be bad, yet the breach is well 
aflfigned. Judgment for the plaiiitifF. 

Ravcnfcroft vtrfus Kyle?, Efq. Warden of the 
Fleet, a B. 



AA'»o"«v^n A CTION on the cafe agamR the warden of the Flecf, for ik 

l^ef«pe ^^ «fcape of one ifn/ham TVarren. The defendant pleaded 

tiponmefoe not guilty, and the ilFue was^ tried before Mr. Jullice Gor/M at 

proceft; the Guildhall the 13th of June laft, when a vcrdid was found for 

tJirnTto'Sie ^^^ plaintiff, damages 18/. 3/., cods 40/., fubjc£l to thcopi* 

Fleet the nion of this court upon the following cafe, v/z. 

Ikroe day, ' 

Juinriff pro- The faid Warren being indebted to the plaintxflF in the fam of 
ccfdstofioil 18/. 3/. upon his promiflbrv note of hand, and alfo for goods 
^ «f dJTac- ^^^^ ^"^ delivered- The plaintiff, in Trinity term in the 4A 
tion liet ycar of the king having made an afEdavU of his caufe of ac- 
agriift the tion, delivered a declaration againft the faid If^arren to the tiini- 
^11^ key of the Fleet prifon, he tlie faid H^arren being a prifoncr in 

the cudody of the defendant the warden at the fuit of one Palmer^ 

as is fet forth in the plaintiff's declaration^ 

That afterwards, upon the firft of OElober^ the $!efendant w- 
luntartly permitted the faid Warren to efcape out of the faid prifoOf 
and go at large out of his cuflody, the faid plaindff not bdflg 
fatisfied his damages in the faid declaration. 

That the plaintiflF *ww:>^ of fuch efcape^ on the fa*id firft of 

Offobcr did notwithtlanding aftertuards proceed in his faid cmfi 

againji the faid Warren, and in the then tiext Hilary term ohuim 

judgment againft him for the fum of 30/. i6x. for bis damages 

and cods, as is fet forth in the declaration. 

That after having fo obtained judgment againd the faid JTtff- 
ren^ the plaintiff commenced his prefent adion againft the de* 
fendant the warden. 

That Warren having fo efcaped on the faid firft of O^ofcr, 
returned to the Fleet prifon on the fame day, and has everfincc 
continued a prifoncr therein in the euftody of the defendant. 

The queftion therefore fubmitted to the court is, Whether 
the plaintiff is entitled to recover in this action againft the de- 
fendant, he the plaintiff having proceeded to judgment againft 
the (kid warden^ as is above mentioned. 

Itil 
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This cafe was argued by Serjeant Davy for the defendant, 
and by Serjeant Hewitt for the plaintiff, in Hilary term in the 
6th year of King George the Third. 

Judgment of the court. 

Lord Chief Juftice Wllmot^Th^ queftion is, Whether this 
adion upon the cafe lies, the plaintiff having proceeded to final 
judgment agaiiid the prifoner Warren^ after he the plaintiff 
knew that the warden had voluntarily permitted him to efcape ? 
The quantum of the damages is nothing to the purpofe; for if 
the jury had power in this cafe to give damages, we muft now 
Lake it that they have done right; and I am of opinion that the 
iary were not confined to give the exa£); damages in the final 
lodgment, but had a power and difcretion to aflefs what da- 
mages they thought proper ; for this being an aftion upon the 
ai!e, the damages were totally uncertain and at large, and War^ 
^en efcaped by the permiffion of the warden before final judg* 
aent. But it is objeded for the defendant the warden, that the 
efcape was but for a fingle day, that the plaintiff knew thereof, 
md proceeded vo final judgment, and might have charged the 
kfendaiit in execution, as he returned again to the Fleet the 
ame day, and is now there. But to this I anfwer, that when* 
tvet a gaoler permits a voluntary efcape, from that moment he 
lommits a tort, and the plaintiff has a right of a£tion to recover 
!ttch damages as a jury (hall pleafe to give for the fame. The 
nifoner when voluntarily fuffered by the gaoler to efcape, is in- 
lantly at larj;e ; the gaoler cannot afterwards retake and detain 
lim for the fame matter ; the plaintiff may retake him by an 
licape warrant, but has his option to proceed as he pleafes either 
igainft Warren to judgment and execution in this cafe, or 
rgainft the warden. I fay Warren is not now a prifoner at the 
ihuntifPs fuit although he be locked up every night, and though 
Jie plaintiff might lawfully proceed to judgment agaitvd him, 
fet he could not charge him in execution \ and the cafe of Kty 
Mid Briggif Skin. 582. is direAly in point ; I have not the lealt 
loubt but that judgment muft be for the plaintiff, and if. we 
hould do othen/i'ife we (hould permit every gaoler in England* 
D let his prifoner go at large, as much as if they had never been 
irrefted ; if an efcape he voluntary in the gaoler, nothing after- 
rards will purge it. Salk. 271. Judgment for the plaintiff ^r 
^am curiam* 



U4 



[ ^96 ] 



EASTER TERM, 
6G^o. III. 1766. 



Truman ver/af Walgham and Key. C. B. 

Trcfpart. TN trefpafs the plaint iff* declares that the defendants,- on the 
f'^2i^^*^ A $th of Novefiiter 1764, with force and arms, to'r. at Gasaf-' 
through the trough in the county of Lincoln^ (lopped the waggon of the 
Erects of plaintiff drawn by his cattle in apd along the king's highway 
hxwX ' ^^'^^^i ^"^ ftized and took from the cattle drawing the waggoa ' 
cooiSderl?ioo the gcers of the plaintifF, viz. one pair of his iron geersy and 
of repairing carried away, kept, and detained the fame, and alfo that the 
\\^t a'r" defendants, on the 5 th of November 1764, with force and arms, 
bccauVe does 2X Gainjbrough^ feized, took, and carried away other geers of the 
rot f-y,hc plaiutiff, to wit, one pair of iron geers, at GainJbroHgh lately 
tSTareete' found, and converted and difpofed thereof to their own ufc, to 
there, and thc plaintiff's damage of loA 

the plaintff 

Mffing'lkh f^e defendants as to coming with force and arms, t5"r. pkid 
hit waffgon Not guilty, and thereupon iflue is joined ; andas to the reiCdae 
llr^Wh'i h °^ ^^ trefpafles above fuppofed, that the plaintiff ought not to 
he^idlio't^ b^ve his aftion againft them, bccaufe they fay, that Sir Nevik 
tepMT, for George Hickwan baronet, at the time when, yr. long before, 
that*! "** *"^ y^^ ^^ feifed of the manor of Gainjbrougb in his demefne as 
to the con- of fee, the faid town of Gain/brough (which is an ancient mar- 
ti4iy. ket town and a borough) bein^j fituated in, and parcel of the 

faid manor, and tliat the faid Sir Nevi/e, and all thofe whofe 
eftate he hath, and at the faid time had in his faid manor, from 
time whereof, Is^c^ have at their own proper cofts and charges 
repaired, cleanfed, and maintained, and have ufed and been ac- 
cullomcd, and ought to repair, cleanfe, and maintain divers and 
ntanyjfreets belonging to the faid town or borough as often as was 
neceflary, and by reafon thereof have for and during all thc time 
before mentioned of right enjoyed, received, and uken, and 
have ufed and been accuftomed to receive and take as belonging 
to the faid manor a certain toll, of and for every cart and wag- 
gon coming fro?n out of any other lordftip or manor, and paffing 
over any part of thc manor of Cain/brmib into the town or bo* 

roi^ 
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1 of Gain/brough at all tiroes in the year^ except fuch timet 
ig which the common marts or fairs are held at Gainjbrough 
faid, (that is to fay,) for every cart or waggon of any perfon 
rrfoiis whatfoever, except the carts and waggons of the bur- 
s or inhabitant^ of the faid town or borough, and the carts 
carriages loaded with fuel for the ufe of the inhabitants 
in the faid manor, and the carts and waggons of other per- 
otherwife exempted, according to the rate of one penny a 
il for every wheel of fuch cart or waggon, the faid toll being 
ble and to be paid by the perfon or perfons who (hall drive 
mdu£l fuch cart or waggon into the faid town or borough* 
in default of payment of the faid t6ll» then they have ufed 
been accuftomed, frbm and during all the time aforefaid, to 
ain any jpart of the hamefs of the cattle drawing fuch carts 
aggons, and to keep and detain fuch diftrefs until the faid 
Bvas fatisfied and paid to them. And the defendants further 
that at the faid time when, &r., and not being the time 
A any of the faid common marts or fairs were held, a certain 
fpn of the plaintiff having four wheels coming from out of 
her lordfhip or manor, that is to fay, the lordQiip or manor 
ea in the county aforefaid^ and paffing over the manor of 
^fbrough was driven and conduced by the fervant of the 
rtiff, and paiTed into the town or borough of Gainjbrough^ , 

bid plaintiff not being at the time when, lie. a burgefs or 
bitant of the faid town or borough, nor a perfon otherwife 
npted from the payment of the faid toll, and his faid waggon 
leingthen loaded with any kind of fuel; whereupon the dec- 
ants, being colie£lors of the toll and fervadts of Sir Nevile 
:hat behalf, then and there requefled the fervant of the 
itiff fo driving and conducting the faid waggon as abovefaid 
ly the toll on that behalf due for the faid waggon, (that is to 
I four pence for the faid time when the faid waggon of the 
itiff was fo driven and condu^d by the fervant of tht 
Itiff, and came from out of another manor or lordfliip, and 
:d over part of the faid manor of Gain/brough into the town 
orough of Gainjbrough as aforefaid ; which faid toll the faid 
int of the plaintiff did then and there refufe to pay, and did 
pay, and the faid toll is aflually yet unpaid ; wherefore the 
ndants, as fervants of the faid Sir Nevile^ and by his com- 
;d, at the time when, Csfr. at Gain/brough aforefaid, did in 
name of a diftrefs for the faid toll ftop the waggon of the 
Itiff drawn by his cattle in the king's highway zt Gain/brough 
lin the manor and town or borough aforefaid, and in the 
le of a diftrefs for the faid toll, did then and there feize and 

from the faid cattle drawing the faid waegon the faid iron 
s of the plaintiff in the declaration fpecined, and did carry 
y, keep, and detain the fame, as it was lawful for them to 

which is the fame refidue of the trefpaffes whereof the 
otiff abofc complaios againft them i and this, i^tc. 

And 
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The firn. And the plaintifii as to the faid refidue of the trefpafs ii tbe 
t'flTirpries above plea, fays» he ought not to be barred, Uc, becaufehe {aft 
rl'^^KwU, ^^^^ ^^ defendants at the time when, W^. at Gahffbrm^h^ rf 
J^frTm(!!s their own wrong (topped the plabtiff's waggon drawn with his 
thetmfciip- cattle, tie. and fcized anil took from the cattle, tic. the geersof 
^"^ the plaintiff iti the declaration firit mentioned, and carried away, 

kept, and detained the fame, and alfo at Gain/brougb fetzfid, 
took, and carried away the otiier geers of the plaintiff in the d^ 
chration fecondly mentioned, there found and converted and 
difpofed thereof to their own ufe, as the plaintiff has above com- 
plained againll them; without this, that the faid Sir Newlt 
George Hickman^ and all thofe whofe eftatc he hath, and at tbe 
faid time had in his faid manor, from time whereof^ (ic. lon 
at their own proper colls and charges repaired, deanfed, tad 
maintained, and have ufed and been accuftomed and ought to 
repair, cleanfe, and maintain divers and many greets bthnpng to 
the town and borough of Gainjhrou^ as often as was nectfiaiy, 
and by reafon thereof have for and diuring all the time afbreMd 
of right enjoyed, received, and taken, and have ufed and bcca 
accuftomcd to receive and take, as belonging to the faid maoor» 
a certain toll of and for every cart and waggon coming from out 
of any other lordlhip or manor, and pafliog over any part of tbe 
manor of Gainjbrough in the faid town or borough of Gtunfirov^ 
at all times in the year, except fuch times during which con- 
mon marts or fairs are held at Gain/brough^ (that is to fay,) &r 
every cart or waggon of any perfon or perfons whatfoever, a- 
cept the carts and waggons of the burgefles or inhabitants of 
the faid town or borough, and the carts and carriages loaded 
with fuel for the u£e of the inhabiunts within the faid maoor, 
and the carts and waggons of other perfons exempted, accordiog 
to the rate of one penny a wheel for every wheel of fuch carter 
waggon, the faid toll being payable and to be paid by the perfim 
and perfons who (hall drive or cond(i£k fuch cart or waggon into 
the (aid town or borough, as the (aid defendants have by their 
faid plea in that behalf above alledged \ and this he is leadf to 
verify; wherefore inafmuch as the defendants have acknow- 
ledged the (lopping the faid waggon of the plaintiff, He. the 
plaintiff prays judgment and his damages by reafon of thofe tref- 
paffes, to be adjudged to him, tic. The defendants take iffii^ 
on this traverfe of the prcfcriptive right, and. thereupon iffuc is 
joined ; which was tried at the lad Lancoln allizes, when a rcr- 
didl was fotuid for the defendant* 

It was moved for the plaintiff in arreft of judgment, that this 
* is a bad prcfcription, being for a toll thorough^ which cannot be 
good without a good confidcration, which is hot (hewn or pleaded 
in this cafe, for it is not alledged that the lord of the manor rt« 
pairs, cleanfcs, and m;«iiitains all the (Ireets in Gaitt/hroiigl^ ^ 
o/i/y divers and ma/tyjlreets^ (b that for any thing that s^ppcxn on 

thcfe 
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fe pleadings the plaintiff's waggon might be paffing through 
treet in Gainjbrougb which the lord of the manor doth not re* 
r ; this is ckarlj a toll thorough a flreet which the lord has 
: flicwn that he repairs \ and wis objedion alone was relied 
>n. 

For the defendant it was admitted, that a toll thorough can- 
: be taken where there is no confideration, but infifted the 
iCderation here alledged is fufficient, and need not be fo large 
lie prefcription ; that it is fu£Bcient| if there be a charge to 
: lord, and a benefit to the king's fuhjefls, that the repairing 
ers and many (treets is a benefit to the inhabitants and all per- 
s whofe particular buGnefs calls them thither, and to all the 
ig's fubje£ts who pafs through that town. .Many cafes were 
:d touching toll thorough and toll traverfe \ but as none of 
:m are exa£tly in point, It is unneceffary to fet them down. 
le court took time to conCder^ and in this term arrefted the 
Igment. 

CfrrM«^This is a prefcrrption for a toll through the king's 
;hway, the ftreets of Gain/brough^ which cannot be taken 
thout a good conGderation be alledged. The reafon is, be« 
afe it is to deprive the fubjed of his common right and inhe- 
ance to pafs through the king's highway, which right of paf- 
;e was before all prefcriptions. ilfo^r^ 574, 575. Toll tra- 
rfe, or for going through a man's private land, may be pre- 
ibed for, without any conGderation ; and payment time out 
mind is fufficient, and will fupport the prefcription. In the 
fe at bar toll is demanded of the fubje^l in the king's highway 
r paffing there ; the fubje£l ought to have a benefit for paying 
\ the conGderation here is for repairing, cleanGng, and mai^- 
ining divers and manjjlreets in Gainjbrwgh^ not for repairing^ 
c. all the ftreets there 3 how therefore can we fa^ that the 
uDtiff's waggon was paffing through any ftreet repaired by the 
nd of tliis manor *, the waggon might be paffing over fome 
reet not repaired by him when the diilrefs was taken, for any 
lug that appears to the contrary, and we muft take it that it 
as 10 \ we cannot let the defendant have judgment upon this 
cord. Courts are exceeding careful and jealous of thefe claims 
: right to levy money upon the fubjed ; thefe tolls began, and 
ere eftabliflied by the power of great men. The defendant's 
ea is as bad as can be \ the lord has artfully tried to make it 
}ubtful, whether this be a toll thorough or toll traverfe, for he 
IS confounded them together ; the conGderation he claims ic 
ir, is for mending the highway, and he would have us believe 
is for paffing through his own manor or land. The judgment 
as arretted upon the merits, per totam curiam. 
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Words. 
He was pot 
latherouod- 
hootefor 
ftealiog 
ducks at 
Crowlaody 
are awiioa- 
•ble. 



1 Ro. Abr. 
64. p 6. 



Beavor vcrfus Hides. C. B. 

A CTION for fcandalous words. Five fcti were laid In tlie 
^^ decUrationi and upon the general iffae, there was a general 
verdi£l for the plaintiff opon the whole liedaration. One of the 
fets of words were thefe, v/z. He (meaning the plaintiff) vioifd 
into the roundhoufe for Jlealing ducks at Crowland, which were at 
Jedged to be fpoken of the plaintiff by th^ defendant faljfi^ od 
malicioufty. And it was moved in arrcft of judgment that the 
words were not aftlonablc, for the defendant doth not fa? a* 
prefsly that he dole the ducks, like the .cafe in Cro* Eltz. 234. 
«* / haveferved thee with the queetts letter fw Jlealing goods in mj 
«*, mothers houfei* were held not a£lionablc. *« Thou art afa^t 
•* knave J thou nunjl arraigned for two bullocks i^ held not aftioB- 
able* Cro* Eliz. 270* and it was faid, if the words had been, 
** Thou art afalfe knave ^ thou waft arraigned for Jlealing two htl' 
** locks ;" thefe words would not have been aaionable, for a man 
may be arraigned for felony, and yet no felon. *« James Steward 
*' // in Warwick 'gaol for pealing a mare and other bea/ls ;" after 
verdi£i the whole court gave their opinion feriatim^ that tbdc 
words would not bear an a£tion, for they do not z&xm direQlf 
that he did fteal the beads. Hob. 1 77. 

In anfwer, it was faid for the plaintiff, that thefe words are 
aliedged to htfalfely and malidou/ly fpoken of the plaintiff by the 
defendant, and the jury have fpund that they were^ fo malicimjl} 
andfalfely fpoken, like the cafe in Cro. Gar. 268'. *^'Hivtat 
** arraigned at V^zrwxcV for Jlealing of twelve hogs^ and if hi hoi 
** not made good friends it hadgofu bard with him;** ubi re veri he 
never was arraigned for felony. After a verdi£b, thefe words 
were held to be aftionable, being laid to be fpoken falfelj and 
malicioujly. " Tl^u art a clipper j and thy neck Jhall payfor*iti^ 
after a verdi£l held adionable, though the word clipper be ao* 
biguous. Skin. 183. '* Tou are a rogue, and broke open a heap 
•* at Oxford, and your grandfather was forced to bring over 40 1. * 
** make up the breach;** held aQionable, though the word roguiV^ 
not; and breaking open a houfe is only a trefpafs. Sii/i.'3^ 
•* He was fent to prtfonfor running wool;" held to be aftioittbk 
by ^ee C. J. at GuildhaU. " He was whipt about Taunton ca^^ 
" forjlealiftgjheepi' were held aOionable. 1 Roll. Abr. 50./I J- 

This motion in arreft of judgment was made in Michaelmas 
term lad, when the court thought the cafes cited for the defdidf 
ant were in point, that thefe words are not adionable. 

Lord Camden faid, if we (hould judge thefe words a^bnalki 
many adions would arife at every aflizcs in the kingdom^ where 

the 
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the common topic of conrerfation is, that fuch a man was fcnt td 
Eraol for fuch a crime, and fuch a one was arraigned, and tried, 
Vcm Ifc. : and If fuch words arc true,, where U the flander ? fay- 
Ing << a mav was whipt^^ if the words are true, is no flander. 

Bathurft J. alfo inclined to think the words were not aflion- 
ible, but thought that if this particular fet of words were not 
proved at the trial, the pojiea (upon the judge's certificate that 
ihey were not proved) might be amended, and a verdidi for the 
lefendant entered as to this/et of words, if any precedent for it 
:ould be found ; for he faid, if they were not proved, the plain- 
iflF ought not to have bad a verdidl upon them \ but if this can- . 
lot be dpne, he thought the cafes cited for the defendant fo 
Irongly in point that the court were bound by them. Gouli J. 
iiras of the fame opinion, and faid the cafe in Hoh. 177. was fo 
Irong for the defendant, and fo folemnly determined, that he 
:ould not well get over it. « 

Lord Camden (in anfwcr to Mr. Juftice Bathurjl) faid, it would 
yt very dangerous after a verdi£l of twelve men recorded by the 
rourt, to refev to the judge's notes in order to alter it; and he 
bought there was no precedent of fuch a cafe, and that a ver- 
\\€t cannot be varied. And the court at this time pronounced 
:hat the judgment mud be arrelted, unlefs caufe the lad day of 
:he term {Hilary term lad). But at that day they adjourned 
t for further confideration ; and after having taken time till this 
erm, the court changed their opinion, and gave judgment for 
lie plaintiff, that the words were a^ionable. 

Lord C/f/fiif/i— *Upon confidering this cafe more fully, we are 
tow all of opinion that thefe words being laid in the declaration 
o be fpoken falfety and malicioujly of the defendant, are aAion- 
tble ; we muft take it upon this record, that the plaintiff was reaU 
y not put in the roundhoufe or imprifoned for Itealing of ducks, 
iccaufe the jury have found that the words vfcttfalfely fpoken ; 
he words clearly import that the plaintiff had been guilty of a 
nme, and if tne h(k had been true the defendant might, and 
ittgbt to have judified ; if we (hould arred the judgment, the 
WMtvo/tnt would think the plaintiff had been guilty of the crime 
alfely imputed to him, and thjc good-natured could not help 
afpe&ing him to have been fo. We lay great drefs upon the 
iTQTdfalfei if words are trtie they are no flander, but may be 
adified. The objeAion here is, that the words do not expref^ly 
iledge that the plaintiff dole ducks *, but words are to be taken 
ccording to the common parlance, and to be fpoken in the word 
enfe according to the commo^i underds^nding of the by-danders. 
:r9. Jac. 154. « I know what lam, I knew what Sneli is, I ^"'{'^^ 
« mver iyggend a marej^ It was objcfted thefe words were i Ley*s«! 
M a^ioaablci for they do not charge the plaintiff with buggery; Moor 86S. 

but 
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but the court faid they implied a charge of buggery, and gaic 
judgmexlt for the pUintiflF. 2 Lev, 150. Toe words in the 
prefent cafe mu(l be takea to htfaifi^ and to throw a (tain upon 
the plaintiff's charafter. 

Judgment for the plaintiff /rr Mam curim. 

Goflin verfus Wilcock. C. B. 

Aniaion C FECIAL a£lion upon the cafe, wherein the plaintiff declares, 
lies for f/mg O jj^j^^ whcrcas by the laws of this realm no perfon ought to be 
an^nffior ^^cftcd, impleaded, or imprifoned without a probable caufe of ac- 
court mall- tion againft him, yet the defendantya^/j and malktoufty^ without 
ciouHy, ind any probable caufe of a£lion, in the king's court of record held at 
hUn* »^cn ^"^ ^^^ ^^ borough of Bridgwater in Somerfetjbirej on the 3odi 
that*couit of September 1 765, levied a plaint againd the plaintiff in a plea 
**!a"**^"f*^* of trefpafs upon the cafe to the damage of 10 A, and afterwards 
the caufe. ^^ ^^^ ^^^^ court on the fame day fucd out upon the faid plaint 
a writ of capias eid refpondendum dire£led to the bailiffs of the bo- 
rough, to take the plaintiff, and have his body before the judges 
of that court on Monday after the fervice of that writ, to anfwer 
the defendant in the faid plea \ which writ the defendant fMj 
and malicioujly caufed to be indorfed for bail 5 /• 3 J** 1 1 </• againft 
A new trial the plaintiff; and the defendant iyxtthtx falfeiy and maliaoifj^ 
was refufed, and without any probable caufe, afterwards, on the 3d of OBeier 
d^afaiion* 1 765 , at the faid borough, caufed the plaintiff to l>c arreBed and 
was faulty in kcpt in cudody twenty-four hours* without any prdable caufe, 
notalledging ^a^en in truth and infah the defendant bad not at the time if Ai 
fcoaant' *' f^y^i ^^^ plaint, or of the faid arrejl and imprifonment^ any jufi 
knew the or probable caufe of aElion againft the plaintiff for which he ought ts 
inrcrior . ^^^ ^f^n arrefted and imprifoned: and the defendant hath not dc- 
jur"ifdi^OT* dared againft the plaintiff in that p)ea, nor further profecoted 
ofthecauie. his faid plaint, but hath difcontinued the fame, and the fame fait 
is long fince ended and determined ; and the plaintiff in fa£l fajs, 
that by means of the premifes he is greatly injured and damni- 
fied, ajid bath been put to great charges in freeing himfelf from 
the fj^id imprifonment, and forced to undergo grievous paiiu; of 
body and mind, and during his imprifonment was hindered from 
cxerciGng his lawful employment, trade and buCnefs, and V& 
ihe .whole profit thereof at the borough aforefaid to his damage 
of fifty pounds. The defendant pleaded Not guilty of the pic* 
mifes laid to Ju^ charge, and thereupon iffue is joined. 

This ciufe was tried at the laft Somerfetfiire affiztt before Mn 
fttftice A/lon at Taunton^ when the jury gave a verdtQ for th« 
vbinciff aod 5 /. damages. The judge reported that it appeared 
in tfridence at the trial, that the plaintiff and defendant bom lifcJ 
n^mnt^ a quarter of a year together | that the plaintiff bfiPi 

. • -an 
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U that time indebted to the defendant in about 5 /. upon a con- 
rz£t at Tauntofiy where the plaintiff^ appeared publicly, and 
light have been arretted for the fame there at any time ; that 
fie defendant faid, that if he could not do for the plaintiff at 
^aunton he would do for him at BridgivaUr ; that afterwards 
t the fair at Bridgivatcrf when the plaintiff was ilandin|; at his 
:ail there expofing his goods to fale, the defendant came alon^ 
iritli the ballifTs to tlie (lall, and faid to the bailiffs, there is tU 
^gue^ tlnre is your pri/oner, whereupon tliey inftantly arretted 
be plaintiff in the fair j the piaint levied, and the capias indorfed 
or bail, were alfo proved ; there was alfo evidence of the injury 
he plaintiff fuffered, and the expcnces he was put to on this 
rccafion ; there was no witnefs called for the defendant, but ic 
iras admjitted th.it he difcontinued his a£lion in the borough, 
irhen be knew it would not lie there, and that he. brought an- 
other zCtion againtt the plaintiff for what he owed him, and had 
^oc a YcrdiBt at that aflizes for the fame, fo that there really wa« 
I debt owing by the plaintiff to the defendant, at the time the 
>laintiff was arretted at the fuit of the defendant in the borough 
:ouTt of Bridgwater^ though it was not contracted within that 
urifdi£tion -, but the judge was of opinion, that the arrett there 
it the time of the fair was done malicioufly, and was fatisfied 
writh the verdict. 

It was moved for a new trial, becaufe the evidence did not 

fupport the declaration (with leave given to the defendant at 

the fame time to move in arrett of judgment in cafe he (hould not 

fucceed in this motion) ; it was objected that the gift of this kind 

of a^ion is malice ; as where a man malicioujly arrefts another 

when there is really no debt at all owing, or where one mali- 

ctoofly arretts another for a far larger fum than is really due, 

with an intent to opprefs him and prevent his friends from being 

bail for him \ but the malicious intention mutt clearly be made 

to appear, and mutt .be exprefsly averred in the declaration ; 

in the prefent cafe it appears there was really an.d bona fide a debt 

of 5 /. and apwards owing from the plaintiff to the defendant 

at the time of the arrett at Bridgwater^ and that the defendant 

not knowing but that he might lawfully fue plaintiff there caufed 

him to be arccttied tiiere ; but as fooa as he was inforn;ied that 

court had no jurlfdidlion, he difcontinued his aflion, and 

iMTOufht another in a fuperior court, and has recovered ; fo there 

.appears no malice in the cafe- 2dly, It was obje£ted that an 

ji£lbtl will not lie either ^gainft the judge, officer, or party, for 

.arretting a mst[i in an inferior court, when there is no caufe of 

afUon #rithio that juri£di£tion \ and the cafe of Temple, v. KiU 

lingworth^ B. R. JiiL 2W.fs^M. Rotulo 725. C^rtL iJSp. 

I Sbwu. 254. S. C. 12 Mod.-4, S. C. was cited as in point, 

vfacxcin w plaintiff declared thus : viz. << Petrus Tensple 

<^ que'ritur de JSamuele KiUingwortb in cuftodia marefcalli oiarel^ 

c< luUtta?! ^c. pro CO videlicet qupd pnediCtus SacDttel tnapbl- 

^, oans & malitiose intendens cnndcm Pctium magnopcrc prxgra- 

•* varc 
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'< vare & minus jufte opprimere 25 die Aprilis anno regVii (fonunl 

*< regis &,dominx reginx nune primo, injufte & malitiofe Vfoi 

*< London pnedi£tum in paroehia, 8cc. in warda, &c. prstata 

*< k colore cujufdam praetenfx querelas in curii dtfiomm do- 

' << mini regis St doming reginx ad tunc tenta coram Johairoe 

« Flint militc tunc uno vicecomitum civitatls Londioi prxdidi 

'< in computatorio fuo fcituato in parochia Sc warda prxdido 

*< intratx & levatx ad fedam ipGus Samuclis fupet quandam 

*< prxtenfam aflioneqi ad magnum practenfum damnum ipfiu 

<< Samuelis arreftari & imprifonari ibidem caufavit & procunrit, 

<< ac praedi£lum Petrum in prifona 8c cuftodia ibidem ratiooe 

<< arreftationis prxdidae per magnum tempus fcilicct per fpadom 

** fcx dicrum detineri fecit pro defe£lu fufficientium manucap* 

«< toriim & fecuritatis ad praetenfam a£lionem praedi£lam pro 

^ prxdi£lo praetenfo damno, ubi re Tcri & in fa£lo praedidiit 

<' Samuel tempore arreftationis & imprifonamenti ipGus Petri 

*< prxdi£ti ut prxfertur, vel ad aliquod tempus antea» nullamb* 

*< buit caufam aQionis verfus prxfatum Petnim infra jurifdidio- 

<< nem ejufdem curiae; ratione quorum quidem injufte malitiofi 

^ arreftationis Sc imprifonamenti praedi£bi ipGus Petri ipfe idem 

<^ Petrus non foium in prifona & cdftodia per totum tempus prs- 

*< di£tum detentus & de libertate fua deprivatus fuit fnper prs- 

<< didlam prxtenfam adionem ob practenfum damnum praedi£hiffl 

<< venimetiam magnos labores et expenfas pro relaxatione fua ak 

*< arreftatione & imprifonamento illis erogavit ac fubire & ero* 

** gare compulfus fuit, unde dicit quod deterioratus eft & dan* 

** num habet ad valenciam quingentarum librarum et inde pto* 

« ducit fc£iam,'* i^c. The defendant pleaded the general iflbc 

Not guilt]r, and there was a verdifi for the plaintiflF. It was 

moved inarreft of judgment, that the plaintiff (when he wasdC' 

fendant below) ought to have pleaded to the jurifdiAion of the 

fherifPs court, and if the plea had been refufed, then a prohibi'' 

tion would have been granted : the court inclined to that opxM$ 

and judgment was ftaved till the plaintiff (hould move it aguo; 

and afterwards the plamtiflF moved for judgment, and the cafes in 

• Hob. 105. the ^ margin were cited to maintain the aAion, but the coot 

^f^ J^- was not facisfied with the action. There doe) not appear aof 

Crl£L6A8. judgment entered upon the roll. In Shower 254. S. C HoliC*]' 

636. faid, the pojnt was fit to be confidered bj all the judges ; and i& 

Sttt 5Ed.i. , 2 Med. 4. S. C. Hob C. J. faid, that of hte it i^ held that fl^t 

Ke^ii 98. ^^^^ nbtlie for profecution in an inferior court where the coint 

F. N. B. 4s- has not jurifdi€lion : that the firft cafe in point was at HtmAfi0 

i^Ld % ^^^^^* ^°^ referred to the C. J?., and there adfadged that for 

fi4 ^( J. ' fuing one without any caufe of aAion at all no aQton lies, «nie6 

4^«p. 14 b. it appears to be with a malicious and vexatious defign. E^ht ^ 

iVcnL li^ ^ judges feemed to think the a£lion would not Iw. 

It was anfwered by the counfel for die phtntiflT, that it appears 
by the judge's report, in this cafe at bar, the time, phce, and crery 
circamlUacc attending the arrcft at BriJrwatir^ mat Viwmifefi 

" ' - .: witk 
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:h a ntdlUwus defign to injure the plaintiflF in the fale of his 
xb at the fair, and to expofe him to his cuftomers : the defend- 
: muft certainly know that the borough court zt firidg^vater 
I no jurifdiflion, and his difcontiniiing th^ aAi6n af^er he had 
rcuted his malicious defign will not avail him : and adly, thdt 
is a rule iu law^ that wherefoever a mart fufTers an injury, 
led with a lofs, the law (hall give him a remedy atid recom- 
ice. Hob. 45.; and no remedy or fatisfadion can be had iti 
) cafe unlefs this a£tion will lie ; for falft imprifonment eer- 
ily will not lie. Givimie v. Poole ^ al. 2 Lutw. 935, 1571, 
^2. And that an a£^ion will lie for fuing in an inferior court 
hout any caufe of a£lion within the jurifdi£tion, was held 
»d, was cited 2 Shower 328. Hudfon and Cooke. 

n reply to the cafe of Hudfon, and Cooke, was cited what Sir 
m Foivel faid in his learned argument in^ the cafe of Gtvinne v. 
/f, t Lutw- 1571,2. In regard to thd cafe of Hudfon and Cooke } 
[ was prcfent (fays he) When the cafe of Hudfon and CW<f was 
idjudged ; it was an adiion Upon the cafe brought again ft thd 
iefi^ndant for commencing an a£lidn in arl inferior court 
vhere the caufe of a£lion arofe out of the jurifdidion of that 
rourt ; Not guilty was pleaded, and a verdi£^ for the plaintiff; 
nd an exception was taken in arreft of judgment, for that it 
ivas not (hewn that the defendant knew that the place whcrd 
he a£liou arofe was out of the jurifdi£tion. But it was held 
)y. Jifferys^ Hollonvay, and Jfaicot, that it was aided by the ver^ 
iitk ; ^yithens J. being of a contrary opinion— 1 confefs (fays 
ic) that I then thought it ftrange that the glfl of the a£lion 
(hould be aided by the verdift ;" therefore the defend- 
.^s counfcl inGlted this cafe of Hudfon atid Cooke is not 



Lord Caniden-^l^aton Ponde// in his argUrhenf of Givhwe and 
0/f, has dated the learning of cafes of this kind, but hath not 
1 down any precife rule of law : this is a nice cafe, and is to 
k>oked into with precifion^ There are no cafes in the old 
oks of afkions for fuing where the plaintiff had no caufe of 
ion -, but of late years, when a man is tttdlktoufly held to i)ail 
itrc nothing is owing, or wheti he is inaliciouOy arretted for a 
tat deal more than is due, this a£lion h»s been held to lie, 
:aufe the cods in the caufe are not a fufficient fatisfadion for 
prifoning a man unjudly, and putting him to the difficulty of 
tin? bail for a larger fum than is due. Whenever this kind 
ftfbou is brought, the particular gravamen mud be alled^^ed 
the declaration, and it muft be laid that it was done maHcioufly^ 
i vntb an intent to injure and opprefs : the faft of the evitlencd' 
the prefent cafe is, that the defendant at Bridgwater faid, 
i hniw I can catch you here though I cou/d not at 'V73L\xnton\' 
t this doth not prove that he might nCK think that the action 
Vol.11. " X . would 
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5¥diiM lie at Bridgwater, and it feems to me that be did not 
know to the contrary w^en he levied his plaint, becaufe as toon 
as his attorney informed him that it would not lie tbere^ he dif- 
continued his fuit \ I .thii)k the declaration is ill» becaufe it ii 
not alledged in the declaration, that the defendant knew that tbe 
place where the caufe of aAion arofe was out of the jurifdifiioa 
of the borough court of Bridgwater^ and that the cafe proved at 
the affizcs is different from the cafe dated in the declaration, and 
if it be fo, we ought to grant a new trial. 

Clivi J.— Tlu$ is the firft aQion of the kind 1 have ever fcen 
brought for fuing in an inferior court.which h^s not jurifdidioD, 
and I am inclined to tbmk the declaration will not fupport Ha; 
evidence. 

Batburft J. — T^is is a motion for a new trial, as being a ver* 
dift againft evidence. I cannot help agreeing with the jodfre 
who tried this caufe, that the arreft at Bridgwater was maliawfj 
done ; it then comes to this queftion, whether an aAion upon 
the cafe will not lie for fuing in an inferior court which has ooc 
jurifdid^ipn, with the circumdancrs of malice^ which manifeftif 
appear ; and I am very clear that it will lie, but think this de- 
claration is not rightly drawn ; it ought to have alledged, that 
the defendant knew that the caufe of adion did not arife witbis 
the jurifdidion of the court at Bridgwater^ and tlien it vouU 
Have been right enough. But the court can fee in this cafe that 
juftice and equity are with the pliintiflT, and they never will grant 
new trials, where the verdi£l is on the honed Cde of the aufc. 
The cafe of Smith v. Page^ 2 Sa/k, 644. is a very ftrong cafe to 
this purpofe. In ej^dlment, the plaintiiF was a mortgagee and 
claimed by furrender, whereas the land was not copyhold, aod 
the defendant claimed only by a voluntary conveyance, the ver* 
did was for the plaintiff, and the court of B. R. would not ietit 
afide, and grant a new trial againd the bonedy of the caufe; fe 
in the prcfent cafe, ( think the honedy of the caufe is withtk 
plaintiff, >nd therefore I am for fupporting the verdi£l if pofliblet 
When a defendant has got a verdict in a hard a£lion, the ooiDt 
willjiot grjnl a new trial, and in many cafes, as in qui tamSf 
no new uial is ever granted, where the defendant has got t 
verdicl. 

Gou/d J.— I am of the fame opinion with my brother Batbmjii 
as to the malice in the defendant^ and the judice of the plauH 
tiff's caufe, and think the defendant was confcious that he had 
no eight to arred the plaintiff at Bridgwater g and the court wiH 
be qftute to fupport this verdict, as they fee it is on the 6dc ot 
judice, and will not grant a new triah I am inclined to think 
this declaration is well enough, for it is alledged,^ Tbaitbidt* 
fcrjant m^licioujlj^ withut any probable confer at tbi faid hwrtugk 

15 ctMfti 
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eaafed the plaintiff to be arrefted; vjben in truth and infoA the A" 
feniant had mi at the time ofle^ng the plaint^ or of the ^ttrefi and 
mprijonnunt^ anyjuft or probable caufe ofaEHon^fir which he ought 
to have been arrefted ond imprifoned. 1 think this is a fttbftaDtial 
difdofure and allegation of his caufe of adioti, and was fitfiicient 
notice to the defendant to come with proof, and fhew at the trial 
that he had a caufe of afiion arifing within the jurifdidion of 
the court at Bridgwater^ and that the plaintiflFin his declaration 
was not obliged to aver, that the defejidant knew that his caufe 
of adion did not arife within the jurifdifiion of that court, for 
this is matter of eridence, which no man is obli|i;ed to fet out in 
lus pleadings. As at prefent advifed, I think this declaration is 
fobftantially good : but fuppofing it is not, 'jet in fuch a cafe as 
this we ought not grant a new trial. The coun being divided^ 
took time to confider ; and afterwards, in this fame term, Lord 
Camden and Mr. Juftice Clive agreed in opinion with Mr. Juftice 
Bathurfl and Mr. Jultice Gould to ref ufe a new trial* 

Lord Camden ^1 think, upon further confideration, that as th^ 
juftice and equitj of the caufe is on the fide of the verdi£t, w« 
oaght not to grant a new trial. I (hall always be willing. to grant 
a new trial, where the equitv and juftice of the cafe is with him 
who prays it, if the law and circumftances of the cafe will pet-> 
init;.and fliall be ms willing to refnfe a new trial, where I atti 
w-arranted to do fo by precedents. The granting new trials be- 
gan within time of memory, and I will not extend the pra3ice of 
Itranting them further than precedents have already gone. This 
^ an adion for bringing a fuit at la^ ; and courts will be cau- 
tious how they difcourage men from fuing. Where a pnrty has 
^en malicioujly fued and held to bail, malice ^and that it was with' 
^^ any probable caufe^ muft be alledged and proved. Upon more 
Mature confideration, we are all now of opinion, that if you hold 
^ man to bail in an inferior court when you know it hath not ju- 
Hldifiion, and with malice^ an aAion upon the cafe will lie. And 
^at if the plaintiff had averred, that the defendant knew that his 
^ufe of adion did not arife within the jurifdidion of the court 
^f Bridgwater^ we are all clear of opinion the declararion would 
Hare been good \ that Jingle averment^ together with maliccj would 
^▼e been fufficient without any other. The plaintiff and de* 
fcndant lived in the fame town of Taunton a quarter of a year 
together, and the defendant to whom he was indebted all that 
time^ never fued him there, (though it is not pretended but the 
plaintiff always appeared publicly,) but the defendant follows him 
to Bridgwater and abufes him there publiclyi and arrefts him in 
the fair at his ftall, when the defendant muft know that the 
^^ourt there had no jurifdi£lion ; we are forced to fay the verdi£l 
^9 according to the juftice of the Icafe, and on a motion for a 
ticw trial we are defired to grant it for a fault in the declaration 

X 2 againft 



3o8 Easter Tevlm] 6 Geo. III. ij66. 

againft thejudtce of the cafe ; but if I had onlj the cafe of 
Dterly v, The Duchefs of Mazarine^ 2 Salk, 646. to warrant me, 
(though the jury were liable to an attaint in that cafci) I wouM 
not grant a new trial in the prefent cafe. So a new trial was 
refufed by the whole court. 

Williams verfus Leaper. C. B. 



t It or r^NE Titylor was indebted to the plaintiff Williams in 45/. far 
• *P^" ^^ three quarters of a year's rent for a mefiiiage which hehcU 



What i 
is not \ 

theftatureof of him ; and Taylar becoming infolvent, made a bill of iale to 
frauds and , the defendant Leaper of all his goods in the faid meiliiage in tnift, 
^j**^«- . to be fold for the ufe of his creditors. While the defendant was 
in pofleflion of the goods upon the premifes* the plaintiff (die 
landlord) came there to diflrain for his rent, whereupon tbedr- 
fendanty in confideration that the plainfiff would not diftiaisi 
undertook and promifed to pay the plaintiff the faid fum of 4{/l» 
and upon that promife this a£{ion is brought againft die defend- 
ant for non-payment of the nx>ney, and was tried before Lord 
Mansfield at Guildhall^ London ; vcrdi£t for the plaintiff, fubjcd 
to the opinion of the court, whether this promife (not being ia 
writing) was within the llatute of frauds and perjuries, as bong 
a promife to pay the debt of another pertbn. This point wai 
debated by Mr. Morton for the plaintiff, and Sir Fletcher Nairn 
and Mr. Wallace for the defendant. To (hew that it was not 
within the ftatute was cited Read v. Najb^ Trin. 24 £^ 25 C i. 
B.R. And that it was within the Itatute was cited fi/bw. 
Huichinfony Trin, 32 W 33 G. 2. C B. ante. 

C/zrw-f-Tliis IS not a promife to pay the debt of another, die 
goods \yere debtor, and the defendant was in nature of a l^iliff 
^for the landlord, and if the defeadant had fold the goods and re^ 
ccivcd money for them, an a£lion for money bad and fcceited 
for the plaintiff's ufe would have laid in this cafe by all the 
juftices except JJlonj who thought if the goods had not fold bt 
{q much money as the plaintiff's rent, he would have been liabfe 
for no more than what they fold for 5 but per Totes J. — ^The cb- 
fendant's promife is an admiflSon that the goods were fuffieiest 
' to fatisfy the plaintiff's demand, and it was a new contrad upon 
a good confideration ; the defendant had an intereft, and die 
plaintiff gave up his right to diftrain. Judgment for the plaintiff 
per totam curiam* 



K 
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Blaxton ver/i/s Pye. C. B. 

A N aflion of ajfumpftt upon a wager of fourteen guineas to Horfe race 
*^ eight guineas by the plaintiff with the defendant, upon two Jj?""*:?^ 
races to be run by two horfes called Elephant and Granby^ that 9 Ann. *** 
BUpbant would win one of the races, vtz* that if Iilephant won 
one of the races, defendant prpmifcd to pay pbintifFcight guhieas, • 
and in confideratton thereof if Elephant won neither of the races, 
plaintiflF promtfed to pay defendant eight guineas ; the event was, 
iSxTit Elephant ^o\\ one race, fo the defendant loft the wager. 
After verdi£t it wag moved in arrelt of judgment, that the confi- 
deration of laying fourteen guineas to eight guineas In this cafe is 
miidfim patlum^ becaufe the laying above ten pounds upon a horfe- 
race is a bet within the ftatutes agninfi: gaming ; if the ftatutc of 
16 Car. a. r. 7. and they?j/. 9 Ann. c» 14. be t^ken together ; fo 
that plaintiff could not poffibly lofc the fourteen guineas, and 
therefore ought not be allowed to win the eight guineas of the 
defendant ; and of that opinion was the whole court, and the 
judgment in this cafe was arrefted'; and the court faid they ought 
to extend the ftatute of 9 Ann. to prevent exceflive betting upon 
i3\ /ports as well as games, and that although horfe-i:acing is not 
mentioned in that (latute, yet it is within the general words d/)^r 
game w games y as in the cale of Goodhurti v. Mar ley ^ 2 Stra, 1 159. 
Sec Lynell and Lon^bottom^ ante^fo. 36, and LovU and Tbompfon^ 
3 Geo. 3. C. A 

Alcinbrook verfus Hall. C B. 

ACTION upon an affitmpftt^ for money paid by the plaintifF Money loft 
for the defendant at his inftance and requeft. The cafe J/^^5'*^n x 
was this, v/z. The defendant having loft a fum of money above bee upon a 
ten pounds, upon a bet at a horfc-race, requefted the plaintiff to hftrfe-racc, 
pay it for him, which he did; the defendant objefted, that this ^^^."^^^J^ 
money being loft at gaming, and recoverable back again by the bis requcii^ 
flat. 9 Ann. e. i6. this^aclton would not lie ; but the court held ^ «^><>n 
this was not a cafe within the ftatute, for there is not the word *'" ^°' '^ 
contra£l as in the ftatute of ufury ; '^tra. 1249. So the court 
bere held this was not a cafe within the Jiat. 9 Ann. and gave 
udgment for the plaintiff. « 
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Mary Hayes ver/us Samuel Long, Clerk. C. B, 

Aaion for a iL CTION upon the cafe, wherein the plaintiff declares, that 
'"rofw.Uon ^ whereas (he is an honeft fubjeft, and never was guilty of 
onaa^bdia. keeping a bawdy-houfe, yet the defendant well knowing this, 
lo^u folfi^y and fftaUciotiJly^ nvithwt any probaUe cauff^ on the 1.3th dE 

April 1765, at Ben/on in the county of O;;^/, charged and ac- 
cufied her of being known to keep a lewd and difordcrly hocfi^ 
and of permuting feveral young gentlemen from Oxford freqacnt<^ 
ly to re fort to her houfe at late and unfeafonable hours* and letting 
them (lay with her all night* and of behaving in a riotous aiul 
indecent manner at Benfin^ and of being a public nufance to the 
inhabitants thereof, and then and there falfely and maliciouily, 
without any probable caufe* caufed the plaintiff to be arrefled for 
the fame fuppofed offences, and carried from thence to Oxfarit 
in cuftody before Thomas Randolph D. D. a juftice of peace for 
the faid county, and there at Oxford falfely and malicioufly* and 
without any probable caufe, caufed the plaintiff to be examined 
before him, and on that occafion to be kept in cuftody for fire 
« days* when in truth and in {z6t the plaintiff never was guilty of 
any of the faid offences ; and the defendant afterwards, at the 
genera] quarter-feffions holden at Oxford for the faid county the 
\6xixoi Jprili i^ (be 5th year of the king, before Tbiopb'dm 
Leigh D. D. and others, juftices of peace of the faid countyi 
folfely and malicioujly without any probable caufe^ indi£led the plaiup 
tiff, for that ihe on the zft of May in the 4th year of the kingi 
and on divers days between that day and the day of piefentog 
die indi£tment at Bin/on^ did keep and maintain a common ill* 
governed difordcrly houfe, and in her houfe for lucre and gain 
permitted drinking and whoring, to, the common nufance of the 
public, and againft the pence ^c; and the defendant malicioallyi 
fcfr. profecuted the inditlmcnt until the plaintiff, at the quarter- 
feffions held at Oxford the 23d of July in the 5th year of the 
king, was thereof by a }ury of the faid county lawfully acquitted, 
pn account of which indidln;ient and premifes the plaiutiflF has 

been 
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been much damnified and obliged to pay large funis of money> 
to the platncifF's damage of loco/. 

The univerfity of O.r/orrf come and claim conufance, fetting Claim of co. 
forth the privileges of the univerfity, under a charter of 14 //. 8. f^l^^lH 
by which the king grants to rhe univeiTity the conufance of all univerfity ot 
cjufes, where cither plaintiff or defendant is a member thereof, Oxfod, the 
though the caufe of action arife in any part of the kingdom, with ^^^^l^ ^ 
an exclufive claufe that no juilice (and particularly mentions the member* not 
judges of this court) (hall prtrfume to intermeddle in any cafe *>eing rcfi- 
ariiing within the jurifdiftion of the univerfity, which charter ^^^^ *^ 
and privileges are confirmed by an aft of parlii^ment of 1,3 £Iiz. 
The defendant makes an affidavit, and fwears he is,, and for 21 
fears pad has been^ a member and ftudent of the college of 
Chrift»Cburch ; that he is now refident there $ whereupon the 
coutt made a rule for the plaintiff to (hew caufe why the claim 
of conufance (liould not be allowed. 

Upon (hewing caufe, an affidavit was produced by the plafntiff, 
which fwears that the defendant generally refides, and is obliged 
to TcGde at Benfin^ where he has a college living, and though his 
Dame remains upon the books of the college, and he is fVill a 
member thereof, yet he has no room or chamber there to refide, 
in % thereupon it was infifted for the plaintiff, that conufance of 
pleas ought not to be allowed to the univerfity for two reafons: 
]ft, Becaufe the caufe of a£tion arofe at Benfon out of the uni- 
fttfity : 2dly, That the defendant had no right to the privilege 
of the uniyerfity, he having ceafed to refide there as a Undent 
and member thereof, and being obliged to refide upon his livirg 
at Benfon : like the cafe of an attorney, after he has left off prac- 
tifibg, and no longer attends this court, he (liall not be entitled 
to privilege, notwithftanding his name remains upon the roll of 
ittofiiies* 

In anfwer, it was faid for the defendant, that the plaintiff was 
indtfted at Oxford for keeping a bad houfe at Benfon^ and there- 
fore the caufe of adion arof:^ at Oxford; but however that was, 
the privilege extends all over ,the ^kingdom \ and 2dly, he is 
fwom to be a member of the univerfity, and fometimes refides 
thercy and fometimes upon a college curacy at Benfon. '^ 

. Lord Camden — ^The charter extends to aftions arifing In any 
port of England: but furely it could never intend that fcholars ns 
platfitifft (hould have the privilege of fuing in the univerfity in 
eaufes of aftion arifing in any part of England; but when they 
are defendants^ this privilege extends all over England. The 
charter was granted and confirmed by parlian^ent to the members 
of the univerfity in confidcratioti of their being refident there, and 
the privilege extends from the higheft member to the loweft fer-- 

X 4 ^ vant 
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vant there refiding. The fuperior coarts conftruc this prnjlejc 
very (lr'i£lly, therefore it ought to be made to appear ckarh to 
the court th»t the defendant is a fcholar reGding. Great num« 
bers of pcrfons remain on the books long after they have left the 
univerfity, on purpofe to vote for members, ^c* Many whoan 
fdlows of colleges never go thither at all; I myfelf wjsonea 
long time, and never went there at all : it would be ftr^ngc if 
this court (hould allow conufance in cafes where fuch pcrfons are 
defendants; it is therefore abfolutely necefTiry that xcndcoce 
iliould be proved to the court. The claim under the fcal of die 
• univerfity fays not one word of the refidence of this defendint, 
and fo we can fee why the courts have required atBdavits of the 
refidence ; yet if the chandellor (hould certify falfely that a pcrfoa 
is refidcnt who is not, there is no doubt but an a£lion upon the 
cafe would lie againft him, and thefefore the chancellors do oot 
choofe to certify refidence ; and I am inclined to think the chaor 
cellor knew that this defendant was not refidcnt, and fo did not 
cei tify that matter. Lcng^s, afiidavit is a fubterfuge under the word 
refidence^ which is indefinite. If a man refides for one night, lad 
fwears he was refident, be could not be convided of peijory. 
'It is certain be is curate of Bettfou^ and has a family there, and 
frequently refides at Oxford^ bat he does cot fay how loQ( 
together. 

In fimilar cafes, as that of an attorney leaving off to pradife, 
though his name remains on the roll, lie is no longer entitled to 
the privilege of the court. ] am of opinion that conufance ougb 
not to be allowed. 

CUve J.-^I am of the fame opinion. The cafe of an attorney's 
privilege is fimilar to this. I think there needs no affidavit of the 
refidence, but that the chancellor ought to certify refidence, or 
the conufance ought not to be allowed ; however, it appears to 
the court that the defendant is not refident a^t Oxford^ but upon 
hi^ curacy at B^njotu 

Bad^tir/l].^m.Uwt were to fay that every member whole name 
i^ in the books of the univerfity was entitled to this privilege, it 
would be very inconvenient ; refidence of the party ought to ap- 
pear upon r^cprd, j^nd mu(l be entered before it can be allowoL 
The univerfity oi Cambridge claimed conufance, and produced the 
certificate of the chancellor, that the parties were of the univerfi- 
ty ; and upon the rule to (bew (aufe, it was obje£led that the 
claim ought to be entered on the roll, and an affidavit to verify the 
certificate (hould be producc;dt and of that opinion was the 
court, and difcharged the rule. P^tcntofttry. Graham^ 2&r«.8iOr 
And in the cafe of Kenrick and Kwajfon B,^ R^ the claim was en- 
tered on record. The claim of conufance b tantamount to i 
j)lea in abacenaent gf the /^uit here^ the tifuth wher^ moft be 

vcrifi<4 
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erified by affidavit ; Jlat, 4 j^nn. This feems to be the reafon 
^hy affidavits were firft introduced,, and required in thefe mo- 
ions for allowing conufance. An affidavit therefore feems ne- 
eflary as well as the chancellor's certificate of refidencpi and we 
annot allow this claim of conulancci beforie it appears to us upon 
ecord that the party is refident in the univerfity. 

Gould }»^^ am of the fame opinion ; where the fuggeflion 
or a prohibition is defe£kivey you cannot have a prohibition. 

Claim of conufance crifTallowcd per totam curiam. 

Gates verfus Bayley, C. B. 

■pRESPASS for taking and impounding the plaintiff's cattle, TrcfpafsVar 
•* and keeping them in the pound fo clofcly conlined together, »»np<>wn<*«^ 
hat by reafon thereof one of the bcafts died ; the defendant firft keeping" 
•leads the general iffiie to the whole declaration, and thereupon thrmrocluib 
Sue is joined ; and, fecondly, a j unification under the corporation **^^ ®"* 
i Lofidon that he took the cattle damage-fiitfanty and put them, fiction for* 
nto the pound, as it was lawful for him to do \ the plaintiff re-r damage fea« 
\\\€& de injuria fua propria^ and thereupon iffuc is joined. The J".^» *]l^ 
ury gave a verdift for the plaintiff upon the general iffue, and b«ift*iaoniy 
he value of his beads that died in damages ; upon the other gravamcm ' 
flue oil the juftification they found for the defendant. be^Tr^lS 

in Crefpaii.' 

And" now it was moved that judgment might be entered for 
he defendant, becaufe the jury have found for him upon the 
uftification, which covers the whole trcfpafs in die declaration ; 
nd the beads dying after being put into the pound is only grava- 
ne/if and does not make the defendant a trefpaffer ab initio; if 
he plaintiff can have any a£lion for the lofs of his beads it 
noft be cafe andr not trefpafs; the difference between trefpafs The differ- , 
md cafe is, that in tn/pafs the plaintiff complains of an immc- ^f*,^2uS? 
liate wrong, and in cafe of a wrong that is the confequence of p^fs. 
mother aft: per Fortefcue^. and by Raytnond]. — That didinc« 
4on is pcrfeftly right : and, by the Chief Juflice - We mud keep 
IP the boundaries of aftions, otherwife we ffiall introduce the 
Itmod confufion; if the ad, in the fird indance, be unlawful, 
^if^ff will lie \ but if the aft is prima facie lawful, (as it was in 
Jie cafe at bar,) and the prejudice to another is not immediate 
)ut confequential, it mud bo an aftion upon the cafes and this 
ipthedidinftion. i Stran. 635. Reynolds v» Clarke: zLd^Raym. 
140a. S. C. B Mod, 272. S. C* That the per quod the cattle 
died, after impounding in trefpafs, is only aggravation, i Vent. 54. 
The only aft done by the defendant in this cafe was the taking 
md impounding the cattle in the common pounds for doing da- 
qiiag^ 9 this the law gave him authority to do^ and he did no 
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other a£t whatever ; and he cannot be charged in trefpais for die 
^ deathof the bead, which was a confequence, and not an imaiediatff 
malfeafanceby the defendant; no man can be a trefpafler for 
a nonfeafance ; the law gave the fix carpenters authority to go 
mto the tnTern, but the not paying for the wine did not make 
them trefpafles ab initio: the taverner might have his action of 
deht for the wine. S Rep. 146, 147. Trefpafs will not lie for 
faking an exceiBve diftrefSy becaufe the entry at firft is lawfil; 
the remedy in that cafe is by the ftatute of Marlbridge^ a Sira. 851. 
3 Lev. 48. So that it is not every abufe of a diilrefs that Aiakcs 
a man a trefpafler ab initio. 

For the plaintifF it was faid, that the juftification gives 00 
anfwcr to the putting the cattle fo clofcly together, whereby one 
died ; and therefore the plaintifF ought to have judgment upon 
the ifFuc found for h*im on the Not guilty ; that it was a mif- 
fcafance in thcfirfl inflance^ and made the defendant a trefpafier 
ab initio. Sed non allocatur. 

Curia — The juftification is in anfwer to the whole trefpafs in 
the declaration, which is only the taking and impounding; all 
the refl, as the dying of the bead, is only aggravation; if the 
pLiintif}* would have infifled that the defendant had abufed the 
diilrefs, he oufjit to have teplied that after the faid diftrefs the 
defendant abufed it fo and foy and have concluded with an aver- 
ment, and this would not have been a departure^ becauiie he who 
abufes a diftrefs is a trefpafler ab initio^ according to the cafe of 
JOiargrave\. Stnith^ i Sa/f, 221. and Bagjhaw v. Gaward^ TVh.^ 
97. Judgment for the defendant per totam curiatn* 

Barwis verfus Keppel, Efq. G B. 

Cifc for ft- A CnON upon the cafe, wherein the plaintiff deelaresi that the 

>^^5f ihi' defendant at the time, tsTc. was an officer, was. ITic fccond 

i«ards to a majoT 111 the iirft regiment of cuards, and as fucb, in the abfencc 

<*»«TOo»fcj, of all the fuperior ofKcers of the faid regiment, had the poiii* 

iwwy'dS'' "^^"^J government, ordering and direaion of all the inferior 

DOC Ue ac ofHcers and foldiers of the fecond battalion of the faid regimeflti 

Mjwnon and tlie plaintiff was then and there an inferior officer called t 

•■e'of thc"^ ferjeant, and doing duty in the capacity of a ferjcant in the fakt 

YmfTt do. fecond battalion, and always daring his continuance ta the fiioic 

»»»»M. office and fervice of a ferjeant, demeaned himfelf with great 

prudence, propriety, honefty, atid obedience, as well towirdi 

his fuperior officers of the faid battalion, as alfoto the inferion 

of the faid battalion, and by means thereof had defervecfiy ie» 

qnired the good opinion, credit, and efteem, as well of all the 

officers and foldiers in the faid battalion, as alfo of all other 

perfoiis 
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^eribns to whom he was known, and did lawfuUv and honcftljr 
icquire great gains, profitSi and erxiolaments by his faid office, 
to his comfortable fupport ; yet the defendant, weli knowing 
the premifcs, but contriving and malicioufly intending to hurt 
ind injure the plaintiff, and to ruin him in his charaAer and 
Fortune, and to deprive him of the good opinion, credit, and 
£:fteem as well of the officers and foldiers in and of the faid bat- 
nilion, as if the faid other perfons to whom he was known, and 
to deprive him of the profits, errfoluments, and advantages 
irifing to him from his office and (lation aforefaid, on the 28th 
lay of September 1761, nurongfully^ unlaitrfully. and malicioufly^ 
ind tvithout any reafonable ground or caufe whatfoever^ under the 
Ealfe, fcandalons, and malicious pretence that the plaintiff had . 
^ore.that time behaved himfelf improperly in his faid office 
Hid ftation, and had been guilty of a breach of orders in the 
ncercife thereof*, and that the defendant might therefore fufpend 
ind remove him from his faid office and llation, the defendant 
lid then and there fufpend and remove9 and caufe the plaintiff 
:o be fupended and removed from his faid office and ilation of a 
ferjeant, and retiuced him, and caufe him to be reduced to the 
poft and ftation of a common foldier in the faid battalion, aqd 
irrongfuHy and malicioufly kept and continued him, and caufed 
tiim to be kept and continued fo fufpended and removed and 
reduced as aforefaid for a long time, to wit, from thence until 
the futng out of the original writ of the plaintiff; by means 
firfaereof the plainttiF hath during all that time unlawfully and 
injurionily, and under the falfe and malicious intent aforefaid, 
been hindered and prevented from exercifing his f.iid office of a 
ferjeant, and his pay thereof, and has been deprived of great 
^tnsy profits, and emoluments, which otherwife would have 
accrued and arifen to him therefrom, and is greatly lefTened 
in the good opinion, credit, and efleem of all the of&cers and 
Ibldiers in the faid batulion, and of the faid other perfons to 
whom he was known, to the plaintiff's damage of looo/. 

The defendant pleaded Not guilty, and the iffue yras tried at 
the fitting after Hilary term 1765, at Wejlminfter^ by a fpecial 
jtiry, before the Lord Chief Jefticc, when a verdid was found 
for the plaintiff, damages 70 /., cods 40 /., fubjeft to the opinion 
of die court upon the following cafe, \)iz. 

That in the year 1760, the plaintiff being one of the fer- C*fefof tU 
jeanta of the fecond battalion of the iSrft regiment of foot- «?•««» ©^ 
guards, and the defendant the fecond major of the faid bat- ^^^ 
tahon, that battalion was ordered to Germany in the fervice of 
bis majefty againfl his enemies then at war with this king- 
4om, aa4 remained abroad in Germany till the end of the 

That 
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That this regimcDt confifteJ of three battalions, whereof Lori 
LigGftier was the colonel and commanding ofBctr; that the firft 
and third battalion remained in Etigland^ as did adfo the faid 
colonel Lord Ligonierj the lieutenant-colonel, and the firft major 
of the fecond battalion; and the defendant being the fecond 
major, was, during the abfence of his fuperior officers, the diea 
£ommanding officer of the faid fecond battalion in Germanj foi 
the time being in the army, under his majefty's commander io 
ichicf his Sen' fie Hightiefs Prince Ferdinand. 

Thnt in SepU'fnber 1761, the army being in hourly expeflatioa 
of a buttle, the advanced jiuard of the enemy being within a 
fmall dilUncc of tlie I^^figHjh army, a ^enain order was givco by 
iJie Wu\ Prince Ferdinand^ that all dcferters from tlic enemy 
ihould be immediately fent to the head-quai tcrs without being 
detained one moment. 

Tliat the plaintiff" had full notice of fuch order, and that after 

fucli notice of the faid order, viz. on the day of September 

1761, and'while the armies were in fuch expeiSlation of an en- 
gagement, three French deferters came and furreudered tbem- 
felves to the plaintiff, then being the ferjeant commanding the 
quarter-guard, who, notwirhdan.ling fuch order of his ferene 
highnefs as aforefaid, detained the faid deferters fix hours witb« 
out bringing, or attempting to bring them, or cither of them, to 
the head -quarters, or even making a report of fuch deferters 
to the defendant, the then commanding officer of the bat- 
talion. 

That the plaintiff being a ferjeant as aforefaid, and as fuch a 
non-commiffioned officer of the faid regiment, on the 28th of 
September 1 76 1, was duly tried by a regimental court*inaftial for 
the faid offence, which found -the defendant guilty of the (aid 
charge, and by their fentence ordered him to be fufpended from 
his office of ferjeant for the fpace of one month, and to do the 
duty and receive the pay of a private foldier during that time. 

That by the articles of war no fentence of fuch court*mar* 
tlal is to be executed, till the commanding officer (not being a 
member of the court-martial) (hall have confirmed the fames 
that the defendant then being the commanding officer, and 00 
member of the court-martial, did not confirm the fentenoe of 
that court, but on the contrary, thinking the fentence of the 
court-martial not a fu^icient punifhment for an offence of fo 
dangerous a confequence, and while the army fo renuined in 
expedlation of a battle, made an order in writing under his 
hand, fubfcribed at the foot of the faid fentence, viz. << But 
«* as ferjeant Bnrwis could not be ignorant of the duke's order 
♦* concerning deferters, and colonel Ktfpel thinking his negleft 

*( might 
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^* might have been attended with the utmoft bad confequcnccs, 
^ orders that he be broke, and that corporal BUl<nv be appointed 
•^ feijeant iii his room." 

That the defendant being fuch commanding bfficer of the faid 
battalion, his fald orders were executed, and the plaintiff was 
accordinglv removed totally from his office of fcrjeant, and re- 
duced to the (lation and pay of a private foldier, and was thereby 
forced and did perform the daty and receive the pay of a private 
foldier.in the faid battalion in Ger martyr and afterwards in thrt 
kingdom, until the time of the trijil of this iflue. 

- That by articles of war, non-commifiioned officers may be dif- 
charged as private foldiers, either by order of the colonel of ihc 
regiment, or by the fentence of a regimental court-martial : that 
it is generally and univerfally underftood in the army, that the 
"whole power of the colonel devolves, in his abfence, on the com- 
manding officer for the time being, and that in fa£l fuch com- 
manding officer ranks as colonel, and always a£ls as fuch. That 
by the cbnftant cuftom and pra£lice of the army, the command- 
ing officer for the time being hath always made ferjeants, and 
bit>ke or reduced them in the fame manner as the colonel him- 
fdf might have done if a£lually prefent ; that tlie defendant con- 
tinued in the faid regiment till the 3d of January 1762, before 
"which time he was appointed to command an expedition to the 
Havannah^ and never returned to the faid regiment j that the 
plaintiff continued in Germany till — | — , at which time he came 
to England; that the plaintiff never complained to any fuperior 
officer during the time the defendant remained in Germany^ or 
during the time the plaintiff remained with the army in Girmany^ 
nor after his return to England. 

The quedion fubmitted to the court is. Whether under the 
particular circumilances of this cafe the plaintiff is entitled to 
recover in this a£lion ? 

It was obje£led for the defendant, that this is in the nature of 
an adlion for a malicious profbcution \ and unlefs malice appears 
upon the (late of the cafe, the plaintiff cannot recover ; the de- 
fendant being the commanding officer, had power to remove the 
plaintiff, (aa he did,) who it appears had difobeyed the orders of ' 
the commander in chief, and the lead malice does not appear in 
the cafe : falfity and malice are the ground and foundation of 
anions of this Kind, i Leon. 107. and i Lev. 119. A£tion upon 
the cafe for making a falfe affidavit againft the plaintiff*, touching 
a malfeafance in his office, and getting him turned out of it there- 
by ; the falfehood ivas an evidence of the malice^ which was the 
ground of that adlioh. A condemnation of goods, for not enter- 
ing 
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ing tbem and paying duty by fQl>-coamikGonerSy was reverfed b^ 
commiffioiiers of appeal in IreUnd. An a£Uon far a malidon..,^ 
profecution does not lie agatnft the informery for the jadgmei^^ 
of the fub-commii&oners (hews, there was a foundation for tl^ 
information and profecutiofu ReyitoUt ?• Khmeif^ Mkt^^ 
22 Gio» 2. B. R. upon error from IreUuti. So in the preCc^ff 
cafe, the coart«maurtial's fentenoe (hews chat the plaintiff di£ 
obeyed orders, and that there was a good founds^ion for tbe 
commanding officer to reduce himy without haying any faUehood 
or malice at all (againft him), according to the conftant pni£tiot 
of the armys as ftated in the cafe. 

For the plaintiff it was did, that he had been tried by a eoait^ 
martialf who thought fufpenfion for a month a fuScient poniib- 
men( for his offcnce» and therefore it was malidotts in thejilfr> 
fendant to reduce him abfolutely to a private man, and mahce 
being laid in the declaration^ the jury have found it to be mi- 
licioufly done. 

Curia — ^By the z(k ojF parliament to punifli mutiny and defer* 
tion the lung's power to make articles of war is confined to bis 
own dominions ; when lus army is out of his dominionst he a£U 
by yirtue of his prerogative, and without the ftatute or articles of 
war \ and therefore you cannot argue upon either pf them, Cor 
they are both to be laid out of this cafe, and jUtgrante hdk^ die 
common law has never interfered with the army : inter arwrnfimt 
leges. We think (as at prefent advifed) we have no jurifdi£lion 
at all in this cafe ; but iJF the plaintiff's counfel think proper lo 
fpeak more f uUy to this matter, we are willing to hear hun. But 
plaintiff feeing the opinion of the court againft him, acquie(bcd» 
and the judgment was for the defendant, ut msdivi. 

In the vacation after this term, the Right Honourable Cigrbi 
Lord Camden, Baron of Camden^Place in^the county of JCm^i 
Lord Chief Juftice of the court of Common Pleas, was ap 
pointed Lord High Chancellor of Great Britain. 
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mitfeaiance 



THE Honourable Sir Jdn EardUy Wilmot^ Knt. one of tlic 
judges of the King's Bench, was appointed in the lad 
racatton Lord Chief Juftice of the court of Common Pleas, and 
00k his place the beginning of this ternu 

Dickoa the younger verfus Clifton. C B. 

I N an aAion upon the cafe, the plaintiflF declares, that whereas 
* he the plaintiff on the 28th day oi Augufl 1764, at the caftle 
>f Torkf was owner and proprietor of a certain boat or vcffel Jence «ay 
railed a keel, and being fo, he afterwards on the fame day and be joined 
rear there, at the inftance and requeft of the defendant, retained T^^ ^^^ 
ind employed him in the fervice of the plaintiff to be mafter and d^v«^ 
rommander of the veflel, and to receive and take on board there- 
>f from one Matthew John/on ^ at a place called Brough in the 
:ounty of Tork^ fifty-fix quarters of malt of the plaintiff of the 
ralue of loo/., and to carry and convey the fame by water in the 
vcffel from thence to Horbury in Torkjbire^ and at Horhury to 
leliver the fame to one Jonathan Crofiand for certain wages, hirfe 
yc reward) to be therefore paid by the plaintiff to the defendant 
IS maiter of the veffel ; and although the defendant afterwards 
jn the 29th of Augujl in the year aforefaid, at Brough in Torlt* 
fbirf, had and received from the faid Matthew Johnfon the whole 
;6 cjuarters of malt of the plaintiff, and afterwards on the fame 
day and year laft aforefaid fet fail and departed with the veffel 
from the faid place where he the defendant had fo received the 
malt from Matthew Johnfon^ towards and (or Horbury; and after- 
wards on the 2 1 a ot September in the year aforefaid arrived with 
the Tcffcl at Horbury^ and afterwards on the fame day and year 
laft aforefaid at Horbury delivered to the faid Jonathan Crojland 
a part, to wit, forty quarters of the faid malt v yet the defendant 
not regarding the duty of his employment, fo badly, carclefsly, 
negligently, and improvidently behaxpd himfelf in his faid em- 
ployment, and took fuch little and fuch bad care of (Ixteen quarr 
ters of malt, refidue of the faid fifty-fix quarters of malt fo b j 
him received as aforefaid^ that the defendant did not deliver the 

fame 
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• fame i6 quarters of malt, or any part thereof, to the fiiid Jona^ 
iha/tf at Horburj or elfewhere, (although often requeded fo to 
do,) but the de^ndant on the contrary thereof, bv and through 
his own mere negled and default, and through nis careldhefs 
and imptovidence fuflfercd the fame, and every part thereof, while 
the fame were and continued in his poifedion and cuftody for foch 
carriage, to be embezzled and wholly loft, to wit^ at the caftkof 
JTork aforefaid. 

Second And whcreas the faid plaintiff on the ift day oiAugufi 1764, 

and from thence until the ift day of Oflober in the fame year, at 
the caftle of Tork^ was. owner and proprietor of another Tcffdi 
and the defendant was during all that time mafter of the fame 
veflcl, retained and employed as fuch by the plamtiff, and in his 
fervice, to navigate the fame from place to placcy and to take 
care of the laft-mentioned veflel, and of all goods delifcrcd to 
him as fuch mafter, or put on board the fame for carriage from 
place to place, for wages, hire or reward, to be therefore payable 
and paid by the plaintiff to him as fuch mafter of the Tcffel, to 
wit, at the caftle of Tork: and whereas within the timcaforc-' 
faid, and while the plaintiff was owner of the laft-mentioned 
▼effcl, and while the defendant was mafter thereof in the fervice 
of the plaintiff, to wit, on the 29th of Auguji in the year afore* 
faid, he the defendant, as mafter of the fame veffel, receiYed 
. from the fa'id Matthew John/on^ by order of the plaintiff at 
Broagh aforefaid, other fitty-fix quarters of malt of the plaintiff 
of the value of other 200/., to be carried and conveyed by the 
defendant in the laft-mentioned veffel to Horburj atorefaui bf 
water, to be there delivered to the faid Jonathan Crofland for the 
plaintiff; and although the defendant afterwards, on the 29th of 
Juguft in the faid year, had and received from the faid Matthew 
John/on the faid whole fifty-fix quarters of other malt of the 
plaintiff, and on the fame day and year fet fail and departed with 
the faid laft-mentioned veffel from the (aid place where he had 
fo received the faid malt from Matthew Johufon^ towards and 
for Horbutji and afterwards, on the 21ft of September In the year 
aforefaid, arrived with the fame veffel at Horbury^ and afterwards 
on the fame day and year there delivered to Jonathan Creflafidi 
part, to wit, 40 quarters of the laft-mentioned malt ; yet the de- 
fendant not regarding the duty of his employment, fo badly, carc- 
lefsly, negligently, and improvidently behaved himfelf in his faid 
employment, and took fuch little and bad' care of 16 quarters, re- 
fidue of the faid 56 quarters of malt fo by him received as lad 
aforefaid; that the defendant did not deliver the fame itf quar- 
ters, or iiny part thereof, to the faid Jonathan^ at Horhury or dfc- 
where, although often requefted fo to do ; but the faid defend- 
ant on the contrary thereof, by and throuj^h his own merencglcft, 
carcleffnefs, and improvidence, fuffcrcd the fame while it continued 

ia 
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in his pofTeflion and cuftody for fuch carriage, to be embezzled 
and wholly loft, to wit, at the caftle of Tori aforefaid. There is 
another count in trover for fixty quarter^ of rhalt, laid to be the 
property of the plaintiff, and converted by the defendarit to hii 

Svn ufe, to the plaintiff's damage of 40/. The defendant 
^ eaded the general iffue, and there was a general Tcrdifl for the 
plaintiff on aM the counts in the declaration^ 

And now it was moved in arreft of judgment, and objeQed 
that the two firft counts are in the nature of an adioh on the 
cuftom of the realm, which is founded in contraHj and therefore 
cannot be joined with a count in trover which is a tort. 2clly, 
That this adion ought ^to have been laid upon a promife and 
undertaking, and not being fo laid is ill; and to (hew that thefe' 
Counts could not be .joined, many old cafes were cited from 
Vinery's Abr. title Action^ (joinder,) which the court over-ruled, 
and therefore (hall not be fet down here. 

Lord Chief Juftice WUmot — ^This motion is after the merits 
have been tried, and a vcrdicl found for the plaintiff, which the 
court will fupport, if poQible. It is obje3ed,that the firft cocftlt 
is laid quafi ex coiitraElu^ and caiihot be joined with trover : fup- 
poGng it was fo, yet I (hould lay no great ftrefs upon old cafes 
to this point at this day -, but I think the Brft count is laid to be 
tx deliiio of the defendant, and as a misfeafance^ which may un- 
doubtedly be joined with trover. The true teft ,\o try whether Twd toffirtf 
two counts can be joined in the fame declaration, is to confider ^^J[,here"** 
sind'fee whether there be the fame judgment in both, 'and not there is rh« 
whether they both require the fame plea, and wherever there is ^■*™* i"^«- 
thc fame judgment in both, I think they miay well be joined. I iJJJh^"* 
Dwn, that in many books it is reported,, that trover and 2^ count 
igjiqft a common carrier cannot be joined, but common experi- 
ence and practice is now to the contrary. This h laid as a mif" 
feafance wherein there is the fame judgment as in trover, and 
therefore lam of opinion the plaintiff muft have judgnient. 

Clive J.— -The firft count is as plainly a tort as trover is. Sup** 
pofc I tryft a (hephcrd with my (heep, and he puts his own dog 
among theifi, which worries them, this would be a torty although 
I contra£t witli him for wages to take care of my (heep, and he 
Undertakes accordingly ; and \ am of my lord's opinion, that the 
tt\xcteji is to fee whether both counts require the fame judgment j 
\tk this cafe they do, and the plaintiff muft have judgment. 

Gould]. — ^I think trovct and cafe againft a carrier may be 
joined, notwithftanding what is faid in the books. In the cafe 
put of the ibepherd, he might either be charged upon the con- 
trail, or as a wrong-doer j and fo might the defendant in the 
prefent cafe. I am of the fame opinion for the plaintiff. 

Vol. U. Y Chief 
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Chitf Jufticc— I'have a doubt whether trej^afs vi V armls and 
irpvtr can be joined, hut think they cannot, becaufe they hare 
different judgments. JudgoKnt for the plaintiff. 
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Roe, en the Demife of George Dodfon, Efq. verfss 
Grew and others. C. B. 



Dcvife to T7' JEGTRlENT for lands in Mhldlefex, tried before Lord Ca^ 

G. G. for xl/ den at the fitting after EaJIer term laft ; verdift for Ac 

?cr ViV'denh plaintiff upon the following cafe, fubjeft to the opinion of the 

to tSs iiruc court. The cafe ftates, that Daniel Dodfon being feifed in fee of 

anfl' -r^df' ^^^ ^'^"^^ ^" qucftioH, by his will devifed the fame in thefc words^ 

ihewiyof ^''2. " I give, devifc and bequeath unto my nephew G«r|/ 

<uch .fruc,is « Grew, all my lands, (naming and dcfcribing them particolw- 

jIJg^g'*'* " ^^'^ to hold the fame vviih their appurtenances unto him the 

^v * 'V- ** fa id George GreWy for an d during? the term of his natura l lifef 

Wf^fU^a ^»y*^ and from and after his dcceafe t o the ufe of the iffui XBJiSt^ 

i.fii4ry\^lftl.^^ his hnfly lawfully fo hc begotten, and the heirs male of ^ 

«« body of {Mr \\ iffiit^ in^e ; AVidL f oTwant of fuch ifluc male, tpw 

^ ^ "I give all and every the aforcfaid prcmifes unto my nephew 

Wy»^^u/-.S3i. «f George Dodfcn^ his heirs and aCigns for ever.'*' 

^^uA ^(^ That in the devife to Gecrge Grew, the words " heirs *tlc 

f^V y " ^^ ^^^ boJy" were Originally written, but that the word W^ 

^u%jt3/i was fcratched out, and the word i[jue inferted in its ftcad, in the 

/ fame hand with tlie body of the will, but in^different ink. 

That George Dodfon^ the dcvifec in TgTgriffrfrr ilLZbC^S^ «* 
the Icffor of the plaintiff. 

, .T^at the teftator devifed other lands to the Icflbr -of die plA* 
fivS ia fee. 

•Hat 
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1*hat Grorge Grew and thft leflbr of th€ plaintiflF were the telT- 
tatof's ncphiws, and he dcvifed the rcfidue of his eflates both 
k€al and j.erfonal, equally between his faid twd nephews. 

Thnt George Grrrv h ad no child at the time of making the 
will ; tint he entered on the premifes in queilion, and fufFerdd" 
a common rec over y thereof^ and died without ifluc male. ~ 

Th^ qucftion upon this cafe is, Whether George Grew took ah 
cftate-tail, or for life only, under the faid 5?vill ? 

This cafe was argued by Serjeant Lelgk for the plaintiff, ami • 
Serjeant Bur/and for the defendant. After time taken to confider, 
judgment was ^jiven for the defendant by the whole court the 
t8th of January in this term, that George Grew took an cftate- 
tail, and that the IclTor of the plaintiff was barred by the recovery* 

Lord Chief Juftice JFrlmct'-Thc teftator had no ifTue at the judgmcntof 
time of the will ; his intention is to be followed, provided it does ^^ wort, 
not clafti with the rules of law ; the ftatute of wills givers a man 
power to dcvife his lands, but he cannot by his will create a pcr- 
3Ctaity, nor reilrain tenant in tail from fufFering a recovery, £^Vo. •• ^.,. 
i^r., thcfe being contrary to the rules of hw. The intention of • 
the teflator clearly was to <?ive George Grenv an cilate for life only« 
but bis intention alio clearly was, that all the fens QJGeorfce Grew 
f liouJd take in fucccflion ; both thefe intentions C2nn!;t t-ike 
place, for it the devifee Gicr^^e Grew took only an eft ate for life, 
lis fons could never have taken ; and althoug h it eventually hap- 
> gge(l that he had fl6 fonSy J gg ^e mud c oiifider this cafe as if he 
lad hadiflue ; therefore the court muft put themfelves in the ^ 

)lace of" the tcftator, and determine as he would have done, if he 
lad been told that both of his intentions in the will, by the rules 
)if law, could not take place, and hnd been afked which of them 
ic defired fbould take ciYcCt and ftand, as both could not, h^ 
gcrtainly would have anrwcrcd , *« th at fo long; as (leorge Grew 

* had any iflue mal e, that the premifes (hould not^o to tne leflbr 

* ol the phmtitt:" and if we balance the two intentions, ^the 
reightieft is. that all the ^ fons of Georne dr ew fhould take in 
ilggfiffifin ; and therefore to ehablethenV to take, (Jeorge Oreii) 
null be adjudged, to have been tenant in tail, for the tcftator-a 

Lteat intention moft clearly was, that t he lands fliould never go ,.• 

tv|T fft f\\^. IpfTor of the plaintitt "m remain der, but upon a failui^ 
)f iflue of George Grew. . "* 

The word iffue in a will, is cither a word of purchafe or of li- 
nkatio'n, as will beft effeduate the intention of the teftator ; it is 
I plural word, and takes in all the fons of George Grenjii^ and the 
eords «« iffue male of his bodu and the heirs male of the body offuch 
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*^ 5^/<*' mean onhr that they were not all to take at a time but 
in fucceflion, as if lie had faid to bis firjl and every other fon^ &c. 
As to the fcratching out the word hetrs^ I lay no llrefsatall upon 
that, becaufe the tedator's chief and predominant intent was 
dearly^ that the lands (houid go in faccellion to all the fons of 
Geirge Grew. 

Cafes in the books upon wills have no great weight with me, 
unlefs they are exa^^Iy in the very point, and there has not one 
been cited in every thing like this ; the intention is the great 
thing which governs me, which is, that George Grew*s fons fhould 
take in faccefTion, which they could not do if he was only tenant 
for life, and therefore I am of opinion he was tenant in tail, and 
judgment mud be for the defendant. 

Clive J.-*-Thc word tjhe is one of the mod vexed^words in die 
books 5 fometimes it is nomenjingulare^ fom'etimes plural^ fomc- 
times a word of Uftiitation^ fohietimes of purchdfe^ but it mud al- 
ways be condrucd according to the intent of the will or deed 
wherein it is ufed ; if one grants to a man and his iffiie (who has 
ifTue at the time of the grant) the iJue (hall take jointly with him. 
In the prefent cafe the great intention is to give in fuccefiion to 
all the fons of George Greiv, which cannot be without condruing 
It an edate-tail in him, I thjnk too great regard has bg^n pa id 
t o the fupcraddcd words > ** heirs ma/e of the body ofjuch ijfue^ 
and am ot the lame opmion with my Lord Chief JuRice. 

Bathurff J.— -It is a rule, that where an ancedor takes an edate 
of freehold, if the wo rd iffue in a will rnmes affpr^ it is a word of 
li mitation ; where there appears a particular intent, and a general 
intent, the general mud take place ; the great view Here was, 
that the land diould not go over to Dodjhn fo long as Grew had 
liTue, but that general intent cannot take t^c€t unlefs Grew be 
tenant in tail; and 1 am of oj)inion he was, and agree with mf 
lord and brother. 

Gould J.— I am of the fame opinion* Tlie word iffue is ufed 
in the d,atute de doni^ promifcuoufly with the word heirx^ The 
term i^^ comprehends the whole generation, as well as the word 
heirs ; and in my judgment the word ifftte is more properly, in it* 
natural Cgnificatioii, a word of limitation xhTxn oi purchafe* Jodj- 
ment for the ckfeadaut. 
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Ruflell verfus Palmer, an Attorney. C. B. 

Middlefexy '^AMES Rujpll^ hy Thomas Bennett his attorney, com* Sprchl ac- 

to wit. T plains of Charlton Palmer^ rrentlcman, one of the ^'o" "Foj» «*« 

attornies of the court Ci our lord the now king of the bench ,„ attorncf 

here, prefcnt here in court in his own proper perfon, of a plea of for negiu 

trefpafs on the cafe, for that whereas the faid James heretofore ^/hejiciari- 

in Hilary term in the fifth year of the rcij^n of our fovcrcip;n lord tion feti 

the now king, in the court of our lord the now king, before tjie f«'th, that 

king himfclf,.rhe f^id court then being held at JFeJl mi tijler in the pi^"j|lJ,t^ 

faid county oi Middle/ex^ by bill without his majcIlyVwrit re- Hilary term 

covered agalnfl: one John Stewart as well a certain debt of »" ^^^ ^^'^ 

5322 /. 13 /. 2 ^., as 1 7 /• for his damages which he had fuftained ^^^^^f^^lJt 

as well on occafion of ihe detaining of that debt, as for his cods vered againU 

and" charges by him expended about his fuit in that behalf, as by ^^ J^^n 

the record and proceedings thereof remaining in the faid court judgment 

of our lord the now king, before the king himfelf at IVe/iminJler for ssril. 

aforefaid, more fully and at large appears, which faid judgment '5*- *^' 

ftill remains in its full force and cffecl, not revcrfed, annulled, X7i/ciftt 

fet afide, paid, or fatisfied : And the faid James Rujjfell^ further in B. R. 

faith, that while the faid fuit was depending in the faid court, to And while 

.,.«-.. . t I- 1 ^ r 1 • r It that fut was 

wit, m Trinity term in the fourth year of the reign of our lord depending, 

the now king, in the faid court of our lord the now king before in Trinity 

the kinghimfclf, the faid court then being held ztJVeJlminJer inthe !*'°*[" ^^ 

, ■ m ' >^ f TT lOttriD year 

faid county ot Middlefexy came perfonally Andrew Grant o\ King's* of the king» 
^rms-yard^ Coleman -Jireet^ London^ merchant, and Robert Bogle of A.G. and 
Love-lane^ Eajlcheap^ London^ merchant, and then and there in the ^n.e't»4u7or • 
faid court became pledges and bail, and'each of them by himfelf f^id steward . 
became pledge and bail for the faid John Stewart, that if it (liould »" the faid 
happen that judgment in the faid plea of debt ihouKI be given for ^ ** ®' ***^ 
the faid James Ruffell agamft the faid John Stewart ^ that thei\ 
the faid John (hould fati fy the faid James Rujfe'.l the faid debt 
and all fuch damages as (hould be adjudged to the faid James 
Rujfell in the faid plea, or render himfelf on that oc-cafion to the 
prilon of the marftial of the Marjbalfea of our lord the king be- 
fore the king himfelf, as by the record of the faid recognizance 
remaining in the faid court of our faid lord the king before the king 
fai(nfelf may more fully and at large appear: And the faid James Thataftet 
further faith, that after the recovery of the aforefaid judgment, r«coy«-ry of 
fthat is to fay) on the i8th day of i\4ay in Eafur term, in the |^nJ*on"thL' 
tifth year of the reign of our faid lord the now king, before the i thday 
honourable Sir Richard Aflorj^ knight,- then one of the judices of ^^"JJ^*^*" 
our lord the now king, affigned to hold picas in the court of our j^ jjj^ g*^j^ 

^ear of tht king, before Juftice Afton of B. R. at his chambers in Chancery-lane, the faid Stewart ren* 
dered himfelf in difcharge of his bail lo the prlfoa of B. R. and there c^nilaucd ciU the tims of hit 
^piA^ fupcrfcde4« 

" Y3 lord 
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lord the now king before the king himfclf, at his chambers fituat« 
in S^rjeants^'Ifw^ Chancer'ylavx^ the fuid 'John Stnvart r«nidcitd 
him 11 It in diicIiArge of his faid bail in the faid plea at the fuit of 
the faid Jumts RujTelly and was thereupon committed to the prifoq 
of th.* marlhal of tiie Mavjbalfea of cur lord tlic now king htfcrc 
tlie king hin^fclf^ on that orcafion, at the fuit of the faid ^jamti 
RuJ[iill\ and there conrinued in cuflody of the faid marihal in the 
aforefaid prifon, from thence until the time of his being fupcr-i 
Thatthede- feded out of cullodv, as horcaftcris mentioned : And the faid 
fr-a-nciTs" y^''-'-' ^''P'^ i^c.xxl'zx fiith, that hc thc laid Charlt^.n Palmer (lom 
atfirnry or the tirft commencement of chc faid fuit until the difcHarge of thc 
tU plaintiff ^\^ 'Johti Sf^zvari out of the cudody of thc faid mar(hal hereafter 
K^}^ ^^ mentioned, was by the faid yaj^ies Ru^ell retained or employed 
as attorney or agent of the faid James RuJ^tl in the faid fuit, and 
employed by him as fuch to profccutc the fame fuit agaiull thc 
f.jid Johu Stezvart for hire and reward, to be paid by the faid 
Andtlwt James RuJcU to the faid Ckarlion for his fees, work and labour 
^iMr*'fe ^" ^^^^ behalf, and that the faid John Stewart being fo furren^ 
rcndrrcd »s dered and committed as aforcfiiid, and fo being and continuing 
ab>T«, by jn the cuftody of the faid marQial of the Marjhdfea cf our faid 
%\^^t^o^ lord the kin^s before thc king himfclf, at the fuit of the faid 
B. R. c^»^ht James in thc fuid plea, by virtue of the faid render and commit- 
tohivtfcecn Jrient thereon as aforefaid, hc the faid Jehu Stetvart by the rul^ 
eittutipiTon aiid.prafticc of that court ought to have been charged in cxc- 
or before the cutiou in the faid plea, at the luit of the faid James RuJjlU^ for 
Kxl diy of jj^g ^gijf j^„^ damages aforefaid, in the faid court of our lord the 
in* the fifth" ^^"^ ^^^^g before the kinc; himfclf, on or before the lall day of 
year or' thc Trinity term, in the filth year aforefaid, in order to prevent !;is 
kin?, to pre- j|^g f^j^j j^i.^ Stcwart's bcinc: difchargcd out of thc D.id cuftociy, 
being diu Without lirlt faying oft or making fatTsfaction to the laid James 
eha'scij. Riijfcll for the debt and damages aforefaid, of allVhich faid pic- 
miles thc faid Charlton Palmer afterwards, to wit, on the faid 
eighteenth day of Alay in the fifth year aforefaid, at Wcftminfer 
Andthcf»ia aforefaid, had due notice; and thc faid Charlton Palmer^ llill 
ii^.^'Vt! *f being and continuing agent or attorney of and for the faid James 
t .rnry-f rhc *" ^^^ ^^-'^ f^*^-* ^^'^ ^^^^ '"^"^ there undertake and faithfully pro- 
pi4ifiirr,un- mife to the faid JaweSyXh'At he the faid Charlton thebuGnefs and 
''"l^L'^o *^"*y ^^ ^"^^ ^gent or attorney in the Did fuit would well and 
do hi$du-y, faithfully perform and execute : And the faiil James faith, that 
»^(i the it Was thereupon t!ie bufincfs and duty of the faid Charlton PaU 
fiainiitf ^^ ^^ fuch attorney or opcnt of and for thc faid ^ames Rt/ffellxn 
vas thedotf t^hc Iriid fuit, to have cauled the fa:d J^hn Stciuart to be fo charged 
of P.iiiB«to in execution as aforefaid for the debt and damages aforefaid in 
IhTfa^r^*^"* the faid plea, on or bcK ic the faid Idl day of Trinity term, in the 
Siewait td fifth year aforefaid, to prevent tlie faid Jchn Stiwart from being 
bcxhargcd fo fuperfcded and difchargtd as aforefaid, of ?.I1 which faid prc- 
^"rbcil^i mifts the faid Charlton there, to wit, at Wcftmbtper aforefaid, bad 
Uii fi%y f.f due notice ; and although the faid Charlton had not ai^y- Mrdjcraof* 
lrinii| tcim diredlicns from thc faid James Rvp'dl to the contrary, yet thc faid* 
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Charlton not regarding the duty or bufinefs of his faid office and 
cQiploymcnt of fuch attorney and ag^-nt of the faid James in the 
faid fuit as aforefaiil, after that tlie faid John was fo rendered 
and committed as aforefald, to wit, from thence, until and on tut that he 
aqd t'.roughout the fiid lad day olTrinity term in the fifth year ^*5?"2*' 
a^refaid, at H^ejlminJIer TxfoTcididf fo neglijicnily and inadvert- JJ^^byrca-* 
cutly condu£ted and behaved himfc^lf in his faid employment, fon whereof 
that th faid Charlton wholly negle<f>ed and omitted to caiafe the *?^'*'"j!'^'* 
'iAX^John to be fo charged in execution as aforefaid,'and by vcoifatr'm 
means, of which faid negL'ft and omiflion of the faid Charjtpn thefixthyeat 
afterwards, to wit, on the 2 1 ft day of Novsmber in Michaelmas °[ »*>« king, 
term in the fixth year of the reign of our lord the now king, charged by 
the fiid John wis fuperfe led and difcharged out of the cuftody luptiicdtas; 
of the faid marihal by the faid court of our faid lord the now 
kin>j, before the king hiinfclf at IFtJlmviJier aforefaid, the debt 
and damai^cs aforcf.fid being wholly unpaid to the faid Jamesj 
whereby the faid James hath been wholly hindered and ob- tothcplain- 
ilruftcd from obtaining of his debt and damages aforefaid, in i'»f' sdanwi* 
fprm iforefaiJ recovered, and hath wholly loft the fame, to the ^ ^^^* ' 
faid James his damage of 3500/. and therefore he prays relief, 
isfc. The defendant pleaded the general ifTiie, and the cauf<; 
having been tried before Lord Chief JuUice W'^///«:/, there was a 
Ycrdicl for the plaintiff and 500/. damages. . 

The plaintiff's declaration (uUy ftates his cafe : for the dc- 
fendant it was faid that the rule of the court of King's IJcncU 
made in Trinity term in the id year of Geo, i. touching thi^ 
matter, is in very doubtful words, which are thus, viz. " \\ 
«* any plaintlif (lull obtain judgment in the court here in any 
•* a£tion againft any defendant a prifoner, and .(lull not charge 
«* the faid defendant fa In prifon remaining, in execution Ufto^ 
«* the judgment fo obtained within two terms ne.x-t after fuch 
** judgment fo had and obtnincd, then fuch dcfenitrnt fo In pfi- 
** fon remaining (liall have leave to file common bail, or to fuc > 
<* out 7i writ o{ Ji/perfedens for his dlfcharge out of cuftody*,'* 
that from the words of this rule it feems as if the plaintiffs had 
iWD terms next after, and exclufive of- the term wherein judg- 
ment was obtained, againft the prifoner, to charge him in c^tecu- 
tion ; and therefore it was moved on the behalf of the defendant 
that judgment might be ftayed i for twp reafons •, firft, bec^ufc 
if the defendant Palmer had t>fvo terms exclufive of. the tenn 
wherein judgment was 'obtained againft Stewariy and wherein 
lie rendcad himfelf to prifon, to charge Suu/att in execution,' 
then.tliis action is mifconceived ; and 2r//y, although the mt^an- 
ing and conftruclion of th'^ faid rule be, that Mr. ,Pa//;wfr 
ought to have caufed Stewart to be charged in execution, the 
,vcry next term after the term wherein judgment was obtained 
^againft Stewart^ -and wherein he rendered himfelf, yet the wor^ls 
of the rule are fo doubtful, that it can ofily l>e coufidered as an 
error in judgment in Mr. Palmer^ and not a. negligence in the 

Y 4 ' " ^^«»y 
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duty of his office as art attorney. Upon (hewing csmfe, the Lo--^^ 
Chief Jufticc reported that fevcral eminent pradifcrs we-^t 
examined upon the trial as to the conftruftion and praftice upo/i 
the faid rule, who faid, that of late years it was well under- 
ftood, that a prrfon furrcndcring in difcharge of his' hail after 
judgment muit be charged in execution the very next term after 
fucH (urrender : Some of them faid they believed this was not 
yniverfally known by the city attornieSy and that they thought 
that it was an omiflion in Mr. Palmer^ proceeding from want of 
judgment, and not from any wilful negligence in regard to bis 
client Mr. Ru/felL John Lamberty Mr. Palmet^s clerk, fworc 
that in all the time he had ferved Mr. Palmer^ they never had 
one render after judgment ; that the friends of Mr. Sffwari, 
while he was a prifoner, were in treaty about an accommoda- 
tion with Mr. Rup/I, in order, to get Stewart difcharged 5 that 
he Lamberty before the end of Trinity term in the 5th year of 
the king, propofed to his mafter Palmer y to charge the prifoncr 
Stewart in execution, at th« fuit of the plaintiff i?ii^//; butMr» 
palmer then informed him (this witnefs) that the faid parties 
were in treaty for an accommodation, and that he believed the • 
matter would be ended; that upon a fummons before Lord 
Mitmfieldy to fliew caufe why Stewart fliould not be difcharged 
\i^ fuperfehasy Lord Mansfield thought the faid rule did not eXf 
tcud to this cafe ; another eminent pradiifer was called for the 
cle fend ant, and faid, th;2t upon a fummons before Mr. Juftice 
'Fojler in 1753, "P^" ^^^^ ^^^X point of practice, that the judge 
thought a plaintiif had two terms to charge a prifoner in exccu* 
tion, exclufive of the term wherein the judgment was obtained . 
againfl the prifoner, and wherein he furrcndered himfelf. There 
was fome evidence that Stewart was not totally infolvent, and 
that Rujfell probably miglit be able in time coming to obtain 
fome part of his debt by execution againft his goods; upon 
this evidence: the jury gave a vcrdicl for the plaiutiff, and 500/. 
in damages. 

C«r/fl —This ciufc was firft tried before Lord CarrJen about 
half-a-year ago, when a verdift was given for the plaintiff for 
3009/. the whole debt, by my lord's direftion ; but afterward^ ^ 
a new trial was grnntrd, my lord and the court being of opinion 
that he had mifdireftcd the jury in telling them they ought to 
find a ver J id for the whole debt i whereas this aftion founds 
merely in da'hiages, and the jury ought to have been left at 
liberty to find what damages tht- y thought fit. And upon the 
laft trial the jury wfcre told they might find what damages they 
pleafed, and accordingly found only 500/. as it appeared to 
^hem in evidence, that Stewart was not totally infprvcnt. Wc 
are all of opinion that this aflion is well conceived, and lies 
againft Mr. Palmer for negligence \ and we have authority to 
Uy that Lord Camden is of the fame opinion. Judgment forth? 
j)laintiffj * 
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dright, of the Demife' of Francis Hoole, verfas 
Jofeph Sales. C. B. ^ 

ECTMENT, of certain mcfluag^s or teaemcnts in the a. being 
county oi Derby; vcrdiS for the plaintifl^ as to one mef- ceftut q«^ 

in the pofiTcflion of Francis Butchery part of the premifes ^™^?^* 
I declaration ; and as to the mcfluages in the declaration in BUckacre 
ofTcOion of John Pritchardy Samuel IValton^ Thomas HoJg" »frerwaraa 
', and Thomas Clifton, being the refidue of the tremifes in P^'^^^^^. 
9/1; a veruK^t for the plaintitr, fubjctt to the opinion of the own name, 
: upon the following cafe, which ftatcs, That John Cooke anddivifes 
feifcd in fee of the faid refidue of the premtfes in queftion, ?'*^'"jj[*"* 
an indenture of three parts, dated the 18th of Deceniber heir, whom 
, was made and executed between Samued Crompton, fole he makes 
Jtor of the will of Abraham Crompton, deceafed, of the fidl "^^^^^/"^ 
^John Hoole of the fecond part, and l^homas Sheppard of the g^tce, who 

part, whereby, after reciting an indenture of mortgage **'"» «he 
h had been before made by the faid Coole to the faid Abra^ L7ch ?h"i!c 
Crompion of a mefluage, with the appurtenances, in Sadler tothche.r, 

\\\ Derby for 500 years, for fecuriiig 60/. and intcreil ; a^dnotto 
alfo reciting an aflignment of fuch mortgage term from the j!'„^.\^Jn^^!^ 
Crompton to one Gi/borne^ and a re-affignment thereof from tWc. 
(M pi/borne to the faid Crompton \ and after reciting that 
e afterwards borrowed of the (m^ Abraham Crompton 40/. 
10/. on his bonds, and deed-poll, whereby ne alfo charged 
faid meiiuage with the payment thereof; and after reciting, 

fincc the making of the faid indentures three new mef- 
C8 had been creeled on pafirt of the fiid premifes, and ttiat 
abam Crompton and John Cooke were both dead ; the faid Sa^ 
f Crompton^ in confideration of 76/. i /. paid him by the faid 
n Hoole^ and by the appointment of the faid Hoolt'y and of 5 x. 
I him By the faid Thomas Sheppard^ affigned to the faid Shep" 
Ij hi§ executors, tffc, the mcfluaiie in SadLr Gaie^ and alfo 
three new-built mcfluages ami appurtenances, oeing the.faid 
juc of the premifes in queftion, for the refidud of the faid 
a of 500 yewrs^ in trud for the faid HooUi hi3 executors^ £^r, 
- but 
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but fubje£l to fuch equity of redemption, as the heirs or affigns 
of the faid Cooke had therein. 

That by indentures of leafe and releafe (the rcleafe tripartite\ 
and dated the x ith of January \ 752, made between John Coob, 
fon and Iieir of the before-named John Collie deceafedj Catherine 
Jerome widow, and Eltzjbeih Port widow, daughters of the faid 
Cooke deceaftd, of the firll part; the faid John Haole of the 
fecond parr, and Richard Rofe of the third part ; in confidcn- 
-tion that the faid Hoole hud paid to the faid Crompton 'j6L W. 
in difcharge of the faid mopr«eg«, and other confiderations, the 
faid Joh/t Cooke y Catherine Jeromey and Elizabeth Port^ granted 
and conveyed the faid refiduc of the premifes in queftion to the 
faid R'^ft'y his heirs and afligns, to the ufc of the faid John Hsole^ 
his heirs and afligns for ever, fubjedl to two annuities of 
13/. 4 ^. each, to Catherine Jerome and EU^^beth Port for their 
lives, both fince deccifed* 

' That John Hoole^ being fo feifed and entitled, received 
the rents till his death, which happened on the 16th day of 
Augujl 1757, leaving Mary Launder ^ his grand -daughter and 
heir at law, and next of kin, ilie being the only child ol Mat} 
Launder (then deceafed}, who was the only child of the faid 
John HooU. 

That on the death of the faid John Hoole^ the faid Marj 
Laundir^ his grand-daughter, entered upon and received 
the rents of the faid premifes in queflion up till the time 
of her marriage with the defendant Sj/r/, from which time lhC| 
or her faid huiband in her ri;;ht, continued in the podcflion and 
receipt of the rt^nts and profits of the premifes to the time of 
her death, without ifl'ae, on the 13th day of March 1766. 

That John Hoole made his will, dated the 3d of February 17561 
whereby he dcvifed the mcfl'uage recovered in this ejcd- 
ment, and the refidue of the premifes in. queftion, and all odicr 
his mefluages, houfcs, tenements, and real eiUte whatlocver to 
the faid Mary his grand-daughter in fee, and appointed h^ ^^ 
/iduary legatee and executrix of his faid will; that FranfisHole^ 
the ieubr of the pi lintiiF, is nephew and heir at law of the faid 
John HoQiC^ and alfo heir at law of the faid Mary SaUs on the 
part of lier mother ; therefore whether the faid Frauds fl^% 
the Icllcr of the plaintiff', is entitled to recover the faidicfiduO 
of the premifes is the quelliun ? 

• Jch/i Hocle beinp: ftifed in fee, and having this tc»m pf yean 
in Sheppard in truil for himfelf, by his will devifca ajl hi« tc^ 
eilate whatfoever (entire). to his grand -da tighter, his heirsUlaWt 
in fee, and appointed her refiduary Ugit^ and exrcfUrix; fbfi 
wa& in of the fee by defcent and not by the w^} j S^/, her hv|* 
5 banc^ 
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l^^nd, produced at the trial the faid affignment of the mortgaged 
^^rm to Shfppard in trull for John HooU. It i$ objcftcd, that the 
'cflbr of the plaintiflF cannot recover becaufe of the fubfillipg 
term for ye^rs which is in SbcpfarJ^ in trud for Jchn Hoole the , 
Keftator, who by his will had dcvifed it to his grand- daughter, who 
"Was his refuluary legatee, and therefore the defendant her huf- 
l>and Ihall have the benefit thereof, and it Ihall not attend the 
ioheritanctj, there being no mention made in tl^ affignment 
thereof to Sheppard that it was in U'uft for John Hocle to attend 
tie Jnb^ritance ; £o whether this term can be fct up to bar the 
p^atntifF the heir at law to the fee from recovering poflcffion in 
tliis ejectmenty 

Lord Chief Juflice— It is obfervable there arc no creditors in 
this cafe to incline a court of law or equity to fever this term of . 
years from the fee ; it is a queftion between the perfonal repre- 
icntative of the wife under a f4tisfied mortgage, and her heir at 
law. When John HqqU purcliafed the fee, he became both the 
Iiand to receive, and the hand to pay off the mortgage-money; 
it wrought an extinguiflimcnt of the debt due on the mortgage ; 
vrhcn Hoole purchafed the fee the mortgaged term was gone, 
though it did not extinguifli the tertn in^ point of iaiVy (becaufe 
fhat was in Sbeppardy) yet it became attendant U|X)n the inherit- 
ance, and mutl follow it in point of law, as muth as if it had 
been made to do fo by the aft of the party John Hoole himfelf. 

Rut it IS objc£led, that although this will is void as to the de- 
Tifc of the fee, yet that the devilc will have fume cffe£t, becaufe 
it iscviiience that the tcftator intended to give his grand-daughter 
fome intereft in his real eftate By his will, and if {he cannot take 
the whole fee by devife, why (hall (he not take part, viz. the 
term ? In anfwer to this, it is plain he had no intention to fever 
the term from the fee, but he intended to give her the M-hole in- 
heritance intire ; the words are, All my^ mefluagcs, ^c, to her 
and her heirs for ever, not having it in contemplation to divide 
Ac term from the fee ; and the cafe of Whitchurch v. JFhit^ 
cburtbf 2 IVms. 236. Gtlh. Eq. Cafes 168. S. C. 9 Mod. 124. 
S- C. is in point. A* being pofleffed of a term of 500 years in 
filaciacrff afterwards purchafea the fee-fimple in B.'s name, and 
devifes Biochacre to J> S. in fee, but if the will is not attcfted by 
three witneffcs, the term fhall not pafs, becaufe attendant on and 
part of ^h^ inheritance \ the intention of the teftator in that cafe 
was to give the inheritance ; the attendant term could not pafs, 
but was confidered as part of the inheritance. It is obfervable 
ia the prefent cafe, there is bi|t a month between the affignrtient 
of the mortgage and the purchafe of the fee ; it is admitted that 
if it Had been mentioned in the ailignment of the term that it ivas 
patiind the- inheritance J it could n«t be fet up againft the heir 
^ hw : BOW I confider fueh (as much ai if it h^d been fo ex- 

prcflcd) 



33* Easter Term, 7 Geo. III. 1767. 

prcfled) upon Icpjal principles, and it (hall not be Art up againft 
the heir. Lit. fin. 464. cefluy que ufe at common law was confi- 
dered as the owner of the land, and was fworn in nflizes and 
other inquefts in pleas real and perfcnal ; and fcof!>x to ufcs was 
to m.ike mch coiiveyance 01 dlate as ceftuy qtit ufi directed, or he 
would hare been guihy of a breach of mill ; and, by Lord /fc 
hcirt^ ai> at\i«?n would lie againft him at law to recover damages 
for breach of truft, i Vern, 344. ; therefore it would be very ab- • 
furd to fan£tify a thing> for which an aftion would lie at law; 
for when a truilee accepts of a truft, he agrees in cffeft, that 
«/?5iy que iruf: fliall enjoy the land ; and it would be agaiiift tbc 
trul{ 10 hinder him from having that which is his own by law« 
'f he fojlea^ per totam cur'mm^ mull be delivered to tlic pioiuaff. 



Knight verfus Prefton. C. B. 

Debt upon T^EBT upon a bond for 781 A 14X.1 dated the I'jUioiNwtwh 
*A^K*So ^^'' *"^"' ^^^^ defendant pleads non e/t/oBum; and 2i^ 

ci t*<ictu'm. W ^<^3vc of the court he pleads aud fays, that he by virtue of the 
2d plei, writing obligatory ougVc not to be charged with the debc^becanfe 
feiilTb***' he f-y.-, that he, at the time of the making the faid writing obii* 
Ibrte 4cd re^ gu^orv, was wrongfully and unlawfully imprifoned by the plain- 
jtraint of titV and Others in coUuilon with her, and was wrongfully and 
irrprijon. unlawfully kcDt and detained in prifon, until he throueh the force 

went cxr- \-ri • t* -ii i ■• rvj 

cutea the 3nd reltraiiU of that impnlonment iealed, and as his adt and 

^oouL deed, delivered the faid writing obliiratory to the plaintiff; asd 

this he is ready to verify ; wherefore he prays juilgment if he by 

virtue of the faid writing obligatory ought to be charged with the 

3< i»lr» w- laid debt, ^5*4. And 3i//jr, for further plea by leave of the court 

*h**'L!**^" he cr^viis cyer of the bond, and of the condition thereof, and it 

Us dtei* ^^ ^^^ ^^ ^^^^^ ^" thefe wcros : (to wit,) The condition of thii 

obligation b fuch, that if the abovc-bounden jfames Preficu^ his 

heirs, <^i-. (hall and iio well auvt truly pav, dfc. unto the £ud 

LI:zaPe:'j Kni^^t^ her executois, Is^c. the lum of 319/. 17X, of 

lawful money, i:fc. with legal intercd for the fame, at, u^ or 

upon the day of demand, then this obligation to be Toid, or clfe ta 

renuin, ^^.\ Whica being read and heard, the defendant fajs, that 

Itc cannot deuy t!ic faid adlion of the plaintiff, nor but ^at tho 

faid writing ocU^^tory is the deedi>f the faid defendant, nor but 

that the piaiiriii ou^ht to recover her debt aforefaid, togedicr 

with her daara,;:cs by her fult^iocd on occalion of the detaining 

Fc; '^-it rSe thereof ugaiui: him the defer4dant 5 but he farther fays, that be tte 

k^v rrl ^^^^-\^^'-^ i^n^; before, and upon the 25th day of 0^9*0- l^6(h 

:s^^c» oc- °^<^()^ioned in a certain ac'l made at the parliament of oar kvd 

lo^ i-tc^, the now Ling of Credit Br£ia/.t, &c. holicn at Wiftmmfiir ia 

JxiV^^ J^WJuAv by prorojrittor^, on the i&th day of J«m»fcr 10 the 

ti>«^*i«( ^^-^^ )" i* of hii rci^ay iutiUcd •* An aA for itU<f of oxAlTCot 

^«**4* '«• dcUcr^i'' 
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^ debtorSy" was abroad and beyond the fcas in foreign parts, to 
vit, at Canada in North Americay and at the tlm^ of the making 
>f that aft, and from thence until the furrcnder and difcharge of 
:hc faid defendant hereafter mentioned, was a perfon entitled by 
Jic faid aft to return into this kingdom, and to furrender himfelf 
to priion as a fugitive, and a perfon abroad and in foreign parts, 
m the faid 25th day of OElober in the firft year aforefaid, and as 
iuch to take anJ receive the benefit of the faid aft ; and there- 
upon he the defendant^ after the making of the faid aft, and 
luring the continuance of the faid aft, and within the time 
united and appointed in and by the faid aft for fuch fugitives 
:o return and furrender themfclves to prifon, in order to have 
md take the benefit of the faid aft, to wit, on the firft day of ^"^ °" ^^* 
February in the year of our' Lord 1762, did return from the FcWuvy* 
!aid foreign parts beyond the feas into tliis kingdom, in order to 1762, re- 
ind with intent to have and take the benefit of the faid aft; '"u"'V\- 
md the defendant further fays, that he, before fuch time as he wfi^oAhd' 
!b went abroad and beyond the feas as . aforefaid, and long imbivcnt 
>cforc the faid 25th day of OBoherin the faid aft mentioned, Thlt'bef^ 
W2S indebted unto the faid plaintiff in a large fum of moneyy to theaaihe 
wit^ the faid fum of money in the faid condition mentioned^ and was indebted 
jcing fo indebted, the plaintiff, after the ,return of the defend* J^ ^^^^^^ 
int into this kingdpm from the faid parts beyond the feas, and in the cov 
>cfoTe fucb time as the faid defendant had furreiidered or could dition, wba 
furrender himfelf to prifon, in order to take the benefit of the ^ad"'^,^thlm 
Paid aft, in ord^r and with intent to deprive the defendant of in piifon for 
:hc benefit of the faid aft, impleaded the faid defendant for the »« before he 
recovery of the faid debt fo due and owing from the faid cie • i^g^^g^g* 
Pendant before the faid 25th day of OBober 1760, to the plain- ofthcta, 
tiflF in a certain court of John lord bifliop of Winchefkry com- 
nonly called the Cheney Courts held before George Prefcod efq. 
3a2ii£Fof the faid bifhop of his faid court, holden at — — in th? 
:ounty of Southampton^ within the jurifdiftion of the court, in a 
rertain plea of trefpafs upon the cafe upon ^romifes, and by whete he 
nrtue of the procefs of that court in the faid plea, caufed and «»'»t»i»>e<* 
procured the defendant to be taken and -arretted by his body, and ^^^^ j^^^ 
:o be imprifoned at Winchefter in the faid county of Southampton^ bond the 
in a certain prifon there called the Soke Prifon^ then and (lill being *^^*^J| ^** 
the prifon of the faid court called the Cheney Courts and then caufed ^-^x^ 
and procured him to be kept and detained in tlte faid prifon until 
be the defendant afterwards (to wit) on the faid 27th day oi No^ 
vember 1762, in the declaration mentioned at Wefiminfler afore- 
faidy in order to obtain his releafe and difcharge from the faid 
imprifonmenf, and by and through the force and reftraint of that Whereopon 
imprifonment fealed, and as his aft and deed delivered the faid ****°s <Jif- 
writiug obligatory in the faid declaration mentioned to the plain- onTbeli'ift 
ti£F) and the defendant further fays, that he being difcharged of February 

X763t fur- 
repdered hiafclf to the King*! Bench pnfon, in oHfr to take tbe benefit of the a^, and oc Uie 31^ 
of M^rch 1763, he was difciiarsed at tbc quarter leUioAt. 

from 



from his imprironmcnt in the faid Cheney Court prifon, did a&tr< 
wards, to wit, on the 21ft day oi February 1763, in compriance 
with the faid a£l, and according to the form and effe£t thereof^ 
furrender himfelf to John AJlon efq. then and ftill being marflial 
of the Marjbatfea o^ o\xx lord the now kinjr, before the king him- 
felf, and the keeper of the prifon of the King's Bench mentioned 
in the faid ail, in order to take the benefit of the faid afi, lod 
remained and continued fo in cuftody of the faid Jobh AJUwxvl 
the faid prifon as aforefaid, nntil the faid defendant afterwards, 
(to wit,) at the general quarter- felllons of the peace of our lad 
the now king, holden at S^utbwark by adjournment, in and for 
the faid county of Surry^ on Thurfday the 31ft day of March, in 
the third year of our lord the now king, before certain of the 
king's jufUces affigned to keep the peace, te'r. in and for the (aid 
county, tfc, was duly by virtue of and according to the form of 
the faid acl of parliament difcharged by the faid juftices in open 
court at the faid fcffions ; and this he is ready to verify ; where- 
fore he prays judgmenti and that his perfon may be difcharged 
from th:: execution of the JAidgment to be obtained againd him 
by the faid plaintiff in this a^on^ according to the form of dis 
faid aa, ^c. 



ifloeontlje The plaintiff replies, and joins iiTuc upon the plea of 179/7 f|? 
JJJ^ " faclum ; and as to the plea of the defendant by him fecondlf 
Replication above pleaded in bar, the plaintiff fays, that fhe by reafonofanj 
to the id thing in that plea allcdgcd, ought not to be barred from having 
^ ** her action againft the defendant to charge him with the faid 

debt, becaufe (he fays that the defendant made the faid bond in 
the faid declaration mentioned of his own free will, and not 
through the force and rellraint of imprifonment, as the defend^ 
D^morrcrto ant hath above in that plea alledged ; and this he prays maybe 
the 3d pica, inquired of by the country ; and as to the plea of the defendant 
by him la&ly above pleaded in bar, the plaiuttff fjys, that (he, by 
Teafon of anything in that plea alledged, ought not to be baned 
from having execution againd the perfon of die defendantj be- 
caufe (he Cays that the faid plea, and the matters therein con- 
tained, are not fufBcient in law, tiff, (fo demurs generally,) and 
the defendant joins iffue to the country to the replication to tbe 
fecond plea, and joins in. demurrer as to the third plea. 

AfliortflAte The cafe upon the demurrer to the defendant's third plea i5 
•po^the** fl^of^^y this : The defendant being a fugitive for a limple contraS 
tejyttr, <lcht owing by him to the plaintiff before, and on the 25th day of 
03ober 1760J relumed to England the ift of February 1762, ifl 
order to take the benefit of the infolvent debtors' zck made in t^c 
£rfl year of the king, and before he furrepdered himfelf for (bat 
purpofe, was arrefted by the plaintiff for the faid debt, and con- 
tinued in gaol imder that arreil four or fiv6 months, until he eio- 
. eutcd the bond the 27th of November lyCi, for the paynsentof 

lb* 
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[he faid debt, whereupon he was difcharged from that arrcft, and 
ifterwards on the 2 1 ft of February 1 763, within the time liniited 
ij the aft, he furrendcrcd himfclf to the King's Bench prifon^ in 
3rder to take the benefit of the faid aft, and at the qyarter-feflions 
for Surry on the 3 1 ft of March 1 763, was difcharged ; and now 
the plaintiff has brought this aftion upon the bond ; the defend-* 
ant confefles the bond, but fays it was given to the plaintifFy^r /i 
large fum of money ^ to wit^ tbefum of money in the faid condition men* 
tioned^ owing to her before the laid 2 sth of October 1760, and 
therefore he pleads that his ptrfon ought to be difcharged from 
any execution againft him. Upon demurrer to this plea, three 
exceptions were taken : 

i^, That the defendant fays, he was indebted to the plaintiflF' 
in a large fum of money ^ {to wity) the faid fum of money in the faid 
eondition mentioned; and that this coming under a videlicet is not 
direftly alleclged, and therefore is not traverfable. But/^r cur. 
—The office of die videlicet is to explain what went before, and 
where it is not repugnant or contradiftory, it i9 material and tra- 
Tcrfablc. i Saund. 170. 118. Hcb. 1^2. Salk. 561. And they 
held the plea good in this point. > 

The 2d exception was, That the new bond has extingui(hed 
the old debt, and therefore the defendant is not entitled to be 
difcharged from the bond, which is a debt created in 1762. A9 
to this point the court feemed to di£Fer among themfelves, but 
gave no opinion. 

The 3^ exception was, That it appeared that the defendant 
had been returned from Canada to England above a year, vi%. 
ivom February I, 1762, till February 21, 1763, before he furrcn- 
dered himfelf. This was held a good exception by the whole 
court, for the defendant ought to have furrendered himfclf in a 
reafonable time, but he laid by, was arrefted, and continued 111 
gaol five months, when he might have brought his habeas corpus, 
and been furrendered to a proper prifon in order to have taken 
the benefit of the infolvent debtors* aftj but inftead of doings 
thaty he gave this bond ; and upon this exception alone, pdgmenc 
was given for the plaintiff. 



33^ Easter Term, 7 Geo. IlL 1767^ 

Ro«, on the Demife of Thomas Buxton and Mary 
his Wife, verfus Thomas DunL C. B. 

Pcwrerundet T^ J£CTMENT of onc mcfluagc and lands in Hetherfct, Grid 
JL«icmrntto Mflton, and Little Melton in the county of Ifc^oH. Onthtf 

give to the trial thereof at the lad fummcr afTizes a verdiS was for the plaia- 
chiidren of i\ff^ fubjefl to tbc Opinion of the court, upon the following cafe: 

fictiiha «, Sarah Smiti, widow, in the year 1744, was feifcd in fee of tie 
ice. fnd for prcmifes according to the cuflom of the manor, being copyhoUi 
&c^^*^^' oi.Hetherfet CrotnweJls, and being fo feifcd, at a cpurt held fe 
there it but the faid nianoF on the 25 th of March 1 746, furrcndcred the pre- 
one child of f^\{^^ (q the ufc of hcr ion John Smith and ElizaSeth hi% wk^ 
iSchchilw *' during their lives and the life of the longer liver of them ; and 
nuft have after the deceafe of the furvivor of them, to the child or ctuldren, 
*»»« "^^iJjlijlj whether male of female, of the faid John Smith and Elizaheth hit 
was^fcttkd. wife, in fuch proportion and proportions, and for fuch cftatc and 
eftates as the faid John Smith and Elizabeth his wife, or the fur- 
vivor of them, (hould by any furrcndcr or furremiers thereof, aod 
according to the cuflom of the manor; or by his or her laftwHI 
and teitament dirc£t, declare, limit, or appoint ; and for want of ' 
fuch direftion, declaration, limitation, or appointment, then^to 
all and every the child and children of the faid John Smith and 
EHzabeth his wife, and their heirs, equally to be divided between 
them as tenants in common, and not as joint-tenants ; and for 
want of fuch iflue, then to the right heirs of the faid John Snath 
for ever. John Smith and Elizabeth his wife were at the btnt 
court admitted tenants thereof, to hold* the fame, according tcr 
the ufcs aforefaid; and the faid John Smith immediately attic 
fame court furrendcrcd the premifcs to the ufe of his Tall will 
and tedament. 

Elizabeth Smith the wife died, and John Smith her hu(band 
furvivcd her, and by his will duly executed the 19th oi March 
1764, devifed as follows, viz, " I give and devife^uto Sfliwi^ 
«* Smith my daughter, -and hcr heirs for ever, when flic attains 
•* the age of twenty-one years, all my meffuagcs, lands, Ifcoc- 
•* ments, and hereditaments whatfoever, fituate, lying, and being 
«* in Heiherfet aforefaid ; and if my faid daughter Sarob flwlt 
** depart this life before ftc attain the age of twenty- one yeaiv 
•* then I give and devife the faid meffuagcs, lands, tenemeots* 
«* and hereditaments unto my filler Ann Ditnty the wife oJf 
•* Thomas Dunt of Hetherfet aforefaid, mafon, and hcr heirs fof 
•* ever, fubjeft neverthelefs to the condition following, that is tor 
«* fay, in cafe my faid fifter Ann (liali at any time when fiic i» 
•* pofleffed of the faid meffuagcs and lands, make fale thereof 
•* to any perfon or f erfons, then my will is,, that the faid i&« 

ft my' 
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" «l]r fifler do pay to Samiir/ SffiM/i& x»y brother, the fum of fifty 
*' pouiuis out of the money ari&Dg by fuch (ale.'' 

John imith died in May I7($4t and left only one child, hU 
daxighter &fra^ Sm//A, by his laid wife Elizabeth, who on her fa« 
cherts death took poffcffion of the prcmifcs, and died fcifcd thereof 
on tb^ 4th of Auguft 1 765^ an infant of the age of 19 years and 
2:3 days i and Maryfkix: wife of the lefibr of the plaintiff, Tbomai 
Buxion is the couiin and heir at law of Sarah the infant, as being 
tbe onJy child and daughter of Thomas Smithy the eldeft uncle of 
Smrmi the infant, and grand-daughter and heir of Sarah Stnitb 
meutioned as the furrehdcrer in the furrender of the a5th of 
iiarch 1 746, and Thomas Dunt *the defendant is hufband of the - 
laid Jinn DunU the filler and devifee of the tedator. The queC* 
tUm for the opinion of the court is, Whether the plaintiu, as 
kflee of Thomas Buxtm and Mary his wife, in right of the iaid 
tiary^ as heir at law to Sarah Smith the infant, is entitled to re« 
cevor in this cjedment ? 1 

The whole court were clearly of opinion, that Smith the tefta* - 
kOr had no power or authority to make the will and furrender as 
diovc, but that there being only one child, of the iaid teftator by 
bis late wtfd, that child was entitled to the whole of the premifes 
ioiise; and Mrs. Buxtm being her heir at law, the leflbr of the 
plaintiff bad judgn[ient. 

IfaU / It was faid by the Lord Chief Juftice, that he had known 
I cafe where there has been onp child only, that that child under 
fiicb a power as this had been made tenant for life, with remain- 
ler in tail to its ifTue, biit he much doubted whether it could be 
i^ally done* He Lid, he thought a fmgle child in fuch a cafe 
IS this might be made tenant in tail^ Sut quare, as to this 
inatter. 

This cafe of Rse^ on the demife of Buxton and his nuift r. Dunt^ 
ras argued by Serjeant FoJUr for the plaintiff, and Serjeant 
WhaJur for the defendant* The principal cafe cited and relied I^o«^- '^«* 
qion on the part of the plaintiff was, Doe on tin demife ofBrown^ Hii. 29 G.i, 
mitb and bis wife v. Denny ^ in B. R* Hilary term, 29 Geo. 2. in the like cifc. 
duoh Rider C. J. delivered the opinion of the whole court. The 
aife WM this — ^By indentures of leafe and releafe of the 23d and 
UffSxuXJuae 1727, between Mary Hammond of the fir (I part, ^ 

Hemrj ^^mfion of the fecond part, and James Hailes zni Samuel 
Dfnts fif liie third part, reciting that a marriage was then in* 
fudoi to jbc had between the faid Henry and Mary. In con- 
•deratioa.-of the laid intended marriage, they the -faid Henry and 
Meaj fCkafe and convey unto the faid Hailes and Dynes and their 
bcks, ibcprem^ in queflion^ lying in Swilland in the county of 
\ then, the eUate in fee of the faid Mary^ and alio a certain 
Toi.. IL • Z other 
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CthtT cftatc in ^murjham^ then the eftate in fee of the (aid Hgm^ 
to the ufcs following, viz. At to the premifet in SwUland^ (beii^ 
the premifes in queftion,) to the ufe of the faid Mary in fee imti) 
the marriage, and as to the premifes in Smurjham^ to the nfe of 
Henry till the marriage ; and after the marriage, then, as to die 
faid eftates as well of the faid Mary as of the faid Henry^ to At 
ufe of the f-iid Henry for life, and after his dcceafe, to the ufeof 
the faid Mary for life in bar of dower, and after the deotafeof 
the filrvivor of them, to the ufe of fuch child or children, on dx 
body of the faid Mary by the faid Henry to be begotten, and far 
fuch eftate and eftates, and ful)je£l to fuch powers,, prorifbesi 
conditions, and limitations ns the faid Mary^ notwithfltandiogher 
coverture, (bottld^by any writing under her hand and feal, H- 
tefted by three or more credibltf witiiefles, or by her laft will nd 
teftament in writing fo attefted, (hould limit, dired, and appoiit 
the fame ; and for want of fuch limitation, i^c. to the uK of 
fuch child or children on the body of the (aid Mary by the lail 
Henry to be begotten, and his and their heirs equally, as teQam 
in common, and not as joint-tenants ; and for want of fuchiffue, 
to the ufe and behoof of fuch perfon and jx^Hbkis, and f<^ foA 
eftate and eftates, lie. as the faid Mary during her coverture, or 
at any other time, and as well married as fole, (hall in andbf 
her laft will and teftament, or by any deed duly executed in die 
prefence of three or more credible witnefles, give and appoint dc 
fame, and as the eftate and eftates fo to be appointed (if any fuck 
fliall happen to be) fliail refpefkively end and determine ; and for 
want of fuch gift and appointment, the premifes (inqtteftioo)m ' 
Swilland to the right heirs of tbt faid Marf^ and the premifo in 
S^merjbam to the right heifs of the faid Henry. The marriage 
took efied, and they had iflue only, one fon Henry. The tafc 
band died in 1729, leaving his widow and the fon an infant. 
Afterwards in 1 733, Mary the wife died, leaving her faid fon la 
infant, but before her death made her will in due foi^m, loi 
therein (reciting her power under the faid marriage-fettlemeiit) 
by virtue of the fettlement aforefaid, and of other powers in Iier 
vefted, (as it is exprefled in the will,) gives and devifc5 unto tbe 
faid Henry Tampion her fon, and his heirs for ever, all the &id 
premifes in Swilland and Somer/bam ; but in cafe her faid iba 
ihall die before his age of 21 years and without iflue, dien (be 
gives the Swilland eftate to her brother Jo/eph Oarke^ and to her 
fifter jinn Proflor^ and to their heirs for ever, as tenafits in cobh 
nion ; and on the like contingency (he gives the premifes in Sma^ 
Jkani to Robert Shearcroft and John Hailes and their hdrs, as te- 
nants hi common. Henry Tampion the infant fon fornved hii 
mother about five years, and died in 1738, an infant and witboit 
iflue. The wife of Smwnfmiib the plaintiff's leffor is heir at 
Jaw to the infant on the part of his father; and tbe defendant 
Demjy claims under the will of Mary the widow. Lord Chief 
Juftice /{lirrdeclarcd, that it was tbe opinion of -tbe wbok coait 
' ' and 
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and of the late Chief Juftice Lee, that the title was in the heir at 
law of the infant* and that the devife hj Marj was yoid* and 
that there being a fpn living at the time of the mother^s appoint* 
ment, the appointment was void \ iot as there w&s ifliie living at 
the time of her death, the fecond power to give it to a (Iranger 
coald never arife, for (he had no power io difpbfe of it to 2t 
ftrangeri but upon failure of iflue. tf indeed (faid the Chief 
Juftice) the fon had died in the lifetime of the mother without 
ifiuey then perhaps (he might have had the power of difpofin^ 
of it, agreeable to the cafe of HoU ^xki Burleigh in Chancery Pre^ 
^^fltnif, 193. a Fern. 65. (which was like our cafe, but the child . 
died in the lifetime, of die parent,) as ihe had a Ion living, (be 
oouid not difpofe of the cftate from him, n p i ^ alter his eflate^ 
«lid gave judjprment for the plaiotiflF. Upon tlie authority ot tliid 
cafe, the prefent cafe at bar of JAoe and JJunt was determined^ 
and judgment given for the plaintiff by the whole court. May 13, 
1767. Per WilmH C. J« who faid, that the cafe cited was di« 
tt£khj in point, and that he coilld not diftineui(h one from the 
other } but he thought the cafe at bar was a ftronger cafe, for i^ 
this power could have taken plaCe, aiid the child ha^ died undef 
twenty^ne and left iflue, that ifliie would have been difinherited^ 

Catharine Turner^ Spinfter, iierfui ThomaJ 
Vaughan. C B. 

1r% £BT upon a bond, dated the i^i. of Match i f 64, for 250/; Bond to t 
^^ The faid Thomas^ by Matthrw Cou/ihurJ his attorney, comes ^^[^^^ 
. tad defends the wrong and injury when, (fc\, and prays oyer of ptftcobT- 
Ihe faid writing in the declaration mentioned ; he alio prays oyet hXtatkm 'a 
ef the condition of" the faiid Writing, arid it is read to him in theft «**^ ^ ^* 
words : (to wit») Now the condition of this obligation is fuch^ Oyer of the 
that in condderaition of cohabitation had by* the faid above- **^»'*'»« - 
' hoanden Thomas Vaughan with the faid Catharine Turner^ he thd 
faid Thomas FaughaH hath herebjr agreed to fecote to the faid 
Catkurine Turner during her natural life, the yearly fum of 30 A 
a-yterj to comoienoe from the. day of the date of thefe prefentSf ' 
and made payable on the four mod ufual feafts or days of pay* 
ilicnt in the year, (thstt is to fay) the birth of our Lord Chrtft^ 
the Annunciation of the blefled Virgin Mary^ the Nativity of 
St. John the Baptift, and St. Michael the Archangel>. by even 
and equal portions; the firft payment to beein and be made oa 
th,e feaft-day of St. John the Baptid next erifuing the date of the 
above-written obligation: Now if the above-bounden Thomas 
yatfghan, hb heirs^ executors, adminillrators, or affigns, pay or 
caoft to be paid to the (aid Catharine Tutner^ her executors, ad« 
sttiniftrators, or affigns, the faid annuity or yearly fum in the'man* 
ncr and on the days and times aforefaidt then this obligation to 
be void, or elfe to remain in full force and yirtoe | which being bemnmr, 

%% read 



340 Easter TeI^m, 7 Geo. III. 1767. 

ttzA and heard, the faid Thomas faith, that the deClatatiob ifoie- 
laid, and the txiatter therein contained, is not fafficient in law tt 
rhaintain the faid a£tton of the faid Catharine^ againft the fidd 
Thomas i to which faid declaration the faid Tbomat need not, ndir 
is he in any wajr bound by the law of the land to anfwer ; ni 
this he is ready to verify : wherefore, for want of a faflkient 
declaration, the faid ihoifuu prays judgment of the iaid dedan* 
tion, and that the fiime may be quafhed, (^r. 

Joi&derln And the faid Catharbu; faith, that by any thing by the fiU 

ucmusm. Thomas above alledgcd, the declaration' of her the faid CaSharim 
ought not tb \3t qu^fhcd, becaufe'flie faith, that the dedaratiM 
^forefaid, and the matter therein contained, are fufficient in kv 
lo maintain the faid a£iion of the faid Catharine againft tbb Ui 
Thomas^ which faid deciarattoti» and the matter in the fame CM* 
tiihed, (he the faid Catharine is readv to verify ind proyeiis die 
court Ihall award : and becaufc the laid Thomas doth not anfaa 
to the faid declaration, nor dorh otherwife gainfay the fame^ lie 
fhe faid Catharine prays judgment and herTaid debts togetlier 
with her damages occafiohed by the detaining of that debtj tote 
adjudged to her, tic. But becaufe, tic. 

It wa% objeAed, ift^ That it appeared by the condition of dtt 
bond, that it was executed and given upou an illegal, flagiciou 
conGderation of having cohabited with the plaintiff, who appeals 
to be a fpinfter, being fo named in»the declaration, and thexefae 
the court would not affifl her to recover any debt theitupooi 
atid cited the Dige/i^ lib. 45. fee. 123. and Cicero de SeneButef i2. 
where he explains the word fiagttmm to mean Jluprum^ (Ans,) 
Stupra li adulteria ii omne ialejlagitlum nuU'is aHii iltecAns estd' 
iantur nifi volupiatis 2 and Cic. Verr. 5. 10. NoBis lonptuiofivfns 
VS Jlagit'us conturhatur. idly^ That this bond appears to be given 
for a confideration pajl^ and therefore is no confideration at all; 
and cited i RolL Abr. 11, 12. Moor 642, 643- S.P. 2 &lr». 
933- S. P. 

Tmlgment Per C/ive^ Bathurjf, and Gould, Juftices, {abfenti caphaShlKc. 

fo^thepiain- ^//^^j without hearing the other Gde— There muft be jiidg. 
inent for the plaintiflT. 

dive J. — I am in a court of common law, awd not in an ecd^ 
jTiaftical court. If a man has lived with a sirl, and aftenrtfdl 
gives her a bond, it is good. Sappofe this bond had been gifea 
by the defendant to the plaintiff for being his mifttefs, it wodd 
have been good in point of law, although in a court of equity i 
would be poflponed to creditors. Sir Jojiph JekjOf Miftdr rf 
the Rolls, in a cafe where Creditors interfered againft a bond rf 
.,, this fort, wiDied he could have given the lady tlie monerifon Ae 

bozid I and where it is pnemi^mfwMsi a CCfttrt ibf 'eqnitjwiDfft 

leBcfC 



sndi^v^ a^aisift fuch g iiend. This i:on4itklii if inciip^Vk of ^ 
cs^pbaiuon to^iQalpe the bopd an illegal zi^f 

Bmiburfi J.^^Whcre a man is bound in honour and pppfcip^c^f 
God forbid, that a court of law (hould fay the contrary » anid 
wfaexever it appears thaf the man is the inducer "^e (toad is 
KOod* BraHon fays, when a man cohabits with.^ ynmapied 
wom^o it is Ugitima concubina, and Exodus^ cap. 22. v. i6. ^^ If ^ 
^< man entice a maid that is not betrothed, and lie with her, he 
<* (hall furely endow her to be his wife." See alfo Deuteronomy^ 
cap. 22. V. 28. <* ^f a man 6nd a damfel that is a virgin which 
<* if not betrothed, and lay hold on her, and lie with h^r, ^4 
M they be found, then the man that lay with her (hall giy^ unto 
^< Ch« damfd'^ father fifty (hekels of fjlver, and (hp fliall lie hia 
<< wife, becaufe he hath humbled her, he may not put her awjij 
^< all hisdi^s.^ Honour and confcience ought to bind erqry 
naaa io poii^^ of la^.' In an a^ion ii\ the King'd Bench uppn ^ 
pgomife of jaaar riay, the evidence upon the trul was^ di^ th|e 
lietefidaQt had bragged and hoafted that he had debauched the 

euitifff ^y promifing ,her marriagie; this caufe bemg tried 
pre me m the circuit, I left it to the jury upon that evid^ncp 
oplft 9nd they gav/s a verdiA for the plaintiff, and 500 /• da- 
IBagea, which I thought right ;' the court of King's Bench ap- 
pf0¥e4 of my opinion, refufed to fet aGdc the verdi6i| an^i 
(bought 500/. damages were little cnpugh. 

GmwU J,— pThe court may take this for a lawful and confcieiv- 
lioiM confideration. We mull prefume that the defendant hath 
dpfif what in honour 'and confcience be ought to have done, and 
th%t he thought himfelf a wrongrdocr, and gave the plaintiff thic 
bpnd to make her amends. 

CpUinfj ver/ia Blantern^ C. B. 

SnSif record is of Hilary term in thefeventh ^vear tf the reign of King 
George the Tbird. Roll ^26. 

Sbropjbirei nOBERT B lantern late of Rodenhurfl in the faid Debt«po«i 
toMTit. " county, yeoman, was fummoned to anfwer £rf- l^^^Yted 
ward Collins of i flcTLj that he render to him feven hundred the 6th day 
pounds which he owes to and unjuftly detain^ from him, Wr. of April 
whereupon the faid Edward Collins by John Leake his attorney '^^^' 
lays, that whereas the faid Robert Blantern on ,the 6th day of 
Abrili which was in the year of our Lord 1765, at Rodenhurft 
jjore&id in the county aforefaid, by his certain writing obligatory 
acknowledged himfelf to be held ^nd firmly bound unto the faid 
J&iward Collins in the aforefaid fum of feven hundred pounds, to 
tt paid to the faid Edward Collins when he (hould be thereunto 

Z3 required I 



34? Easter Tehii, 7^^- ni* "T^T* 

requited; oeyerthelefs the fiud R^irt BtanUm (altlicmgh ofbi 
thereunto required ) fiath not paid the (aid feven hundred poonb 
to the faid JSdwardCQllifgs,hm hath hitherto refpfed and ftdl doth 
refufe to pay the (ame to the faid Ednpard CoHim^ wherefore k 
fays that he is the worfe, and hath damage to the value often 

Sounds, anb therefore he brings fuit, and fo forth \ and he bnngi 
ere into co?rt the aforefaid writing obligatory, Vhich teftifiei 
the faid debt in form aforefaid, the date whereof is the famediy 
and year abovementioned. 

ift Fki leti And the faid Robert^ by George Greene his attorney, comes vA 

^o\S^f defends the wrong and injury, when, He. and qravcs qpfr of tic 

^0 whtfcia i^id (iippofed writing obligatory, and it fs read to him in thefe 

/cMir«thert words : (to Wit,) .Know all men by thefe prtfents, that we JJm 

^^Jjj; Walker of Forton in the county of Siaffurd^ yeoman, tbmas 

joiotly and Walker of Dray cott^in»the» Moors in the laid county of Siefirdt 

iereniiy yeomap, and Robert Blantern of Rodenhurjl in the coontj of 

pW^i?* *^V» yeoman, ^re held and firmly bound to Ed'mard GMtud 

yool, Brecond in the (aid county of Stajford^ furgeon, in the furil of 

feven hundred poinds of good and lawful money of Great Brikh 

to be paid to the CM Edward Collins^ or tiis certain attornef, 

executors, adminiftrators, or afligns, forvhich paynaent, to be 

well and faithfi|lly made, we bind ourfelve^ and each and emy 

of us jointly and feverally, our and each and every of our hdr^ 

(executors, and adminiftrators, Qrmly by thefe prefents, fieakd 

with our feals i dated this (ixth day 6f Jprilf in the fifth year of 

the reign of our fovereign lord Qeorge the Third, by the grace of 

God, of Great Britain^ France^ and Ireland king, defender of die 

faith, and fo forth, and in the year of our Lord one thoufand fefcii 

hundred and (ixcy-five ; he alfo craves oyer of the condition to 

the faid fuppofed writing obligatory, and , it is read to him ii| 

i^04 tifo thefe words : (to wit,} The condition of this obli^^ation is fucb| 

S^W^fcr ^*^^' '^ ^^ above-boundcn John Waller^ Thomas Walker^ and A-, 

the payotnt i^t Blantern^ our heirs^ exec|itors, or adminiftrators. Pull and do 

<j^35oi- to well and truly pay qr caufe to be paid unto the above-named 

cmcS^6ch^ £iwWC9//r/i/,his oxccutors, adminifltrators, or a(Egns, the full 

c^Mayncxc fu^H of thfce hun4red ax^ (ifty pounds of good, and lawful money 

^ of Gr/a/ Brifain, upon the (ixth day of May ne^t, without fraud 

or further delay, fhen'this obligation to be yoid and of none 

cSe€tf or elfc to remain in fi^il force and virtue ; which being 

read and heard, the faid Robert falth^ that (he faid Edward go^ 

not to have bis afbrcfaid a£lion tl^creof againd him the faid Ro* 

V^ «ft ftc- bert, bccaufe he fays that thp faid fuppofed writing ebligatirj is 

produi. ^^ £Ij j^j^ ^^^ ^£ ^j^j^ 1^ p^^j himfclf' upon the country, tfr. 

And for further plea in this behalf the ifaid Robert^ by leave of 
the court h^re for this pi^rpofe firft had and obtained, accorfliag 
fo the form of the ftatutein fuch cafe made and provided, (ayi» 
^t the (aid Edward ought not to have lus aforefaid a&ioA 

thereof 



Easter Term, 7 Ge^. 111. 1767. 34J 

diereof againft him, becaufe he fays that before, and at the time idly. The 
of the maungof the abovementioned fuppofed writing obligatoryy ^f^^*^ 
and alfo before and at the time of the making of the promiflbry befere'aoAt 
note hereafter mentioned, (to wit,) at Rodenhurft aforefaid, the the time of 
find J(im JFa/iirzndTicmuj iValker in the faiJ fuppofed writing ^"f^ 
^ obligatory named, and alfo one Robert JValker^ one Thomas SciT- theooteaficr 
letoe, and one John CtdTuk^ flood refpe£lively indi£led in a due meotioned, 
courfe of law on the profccution of one John Rudge^ by five fe- JJ^Jj**^'*** 
veral and refpe^iive indidimcnts for wilful and corrupt perjury, johaand 
to which f;iid feverai and refpe£ltve indidments the faid John Thomas 
Walker, Tboinas Walker, Robert Walker, TljofMos Sdllitoe, and S!'^ olhm 
John Cullick, had * rt:fpc£kively pleaded the feverai pleas of Not ftood mdid! 
guilty before the making of the faid fuppofed writing obligatory, «(< hy joha 
?nd alfo before the time of the making of the faid note hereafter fi^^'Sial 
mentioned ; and the traverfes of the faid John Walker, Thomas mentt for* 
Walker^ Robert Walker, Thomas Scillitoe, and John Cullick refpcc- '^'W ^ 
Awtlj on the rcfpediive indidlments were, at the time of the ^^J^J^ 
makmg of the unlawful, wicked, and corrupt agreement hereafter feveriUy 
mentiohed, and of the note hereafter mentioned, and alfo of the p^^ded Not 
above fuppofed writing obligatory, (to wit,) on the day whereon Se^mlidn^ 
the faid fuppofed writing obligatory was made, about to come on theboadaitf 
to be tried at the aiEzes then, (to wit,) on that day being,, and ^^^^ ^ 
contbuing to be held at Stafford for the county of Stafford, and teJi^ 
that the faid John Walker, Thomas Walker, Robert Walker, Tho^ |rer(etofltht 
nuu ScUUtoe, and John Cullick, fo (landing indided on the profe- ""i'^nwtt 
CutioQ of the faid John Rudge, stnd the faid traverfes fo being JJ^ofmak- 
about to be tried as aforefaid, it was on the faid (ixth day ot April log the na- 
in the year 1765, in the faid writing obligatory mentioned, (to ^*f"iM«e' 
wit,) at Rjodenhurjl aforefaid, unlawfully, wickedly, and corrupt- mntioo^ 
It agreed by and between the faid John Rudge, the profecutor of and tbt aott 
tnc mdiamcnts aforefaid, the faid Edward Collins the plaintiff, ^.^•**.^ 
and the faid John Walker, Thomas Walker, Robert Walker, Thomas STfiie d^ 
icilUtoe, and John Cullick, the defendants in thefe refpc£live in- dKboAdw4t. 
diAments, that the faid Edward Collins the now plaintiff fliould JJjJj^ 
give to the faid John Rudge the profecutor of the indiAmenta c4miic 00 to 
aforefaid, his note in writing, commonly called a promiffory note, he tried ac 
as and for value received, to bear date on a-certain day and in a ?j!f^' 
certain year now pad, (to wit,) on the day and year lad men- |j wITS^ 
tioned, for a large fum of money, (to wit,) the fum of three hun- comipUy 
dred and fifty pounds, payable to the faid John Rudge thereafter, •*'*^-^ . 
(to wit,) one month after the date thereof, as a confideration for ^tT^^^^ 
his the faid John Rudg^$ not appearing to give evidence as pro- tor. the 
fecutor on the trial of any or cithpr of the traverfes aforefaid, J^g*'^'"^ 
againft any or either of the defsndants, and that in confideration footiildi^* 
thereof the faid John Rudge (hould not, nor would appear at the cd, thM th« 
tual of the traverfes aforefaid as profecutor, and (hould not, nor jJ^'J^.^ 
would give evidence OQ any or either of the faid iodidments the orolecu- 
tor Radge i)jt note for 350L In coofideratloik ftr aot sppeaxiog to giTC CTuSeace tt tb« trial orthc Oud 
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againft any or either of the parties fo ftanding rndideil as afm- 
Ana that faid, and that the faid John Walker^ Thomas Jf^alirr, artd JMrr/ 
lSSul?2r ^Blo^i^n the now defendant, (hould feal, and as their deed dclifet 
cute the bond* unto thc faid Edward Colliiis-thtix bond or obligation of the fame 
Yff^^h^"" date with the faid note in the penal fum of fcvcn hundred 
Ikme date of po^^^'s, with a condition thcrcundc^ written for the payment of 
tile note at three hundred and fifty pounds on the 6th day of May then next 
*"!!h *°r*^ and now elapfcd, as an indemnity to him the faid Edward CtJluU 
SffforgiyiBf *^^ ^^^ giving of fuch notc ; and the faid Robert Blmtirn further 
foch note, faith, that in purfuance and in part of performance of the faii 
That plain, unlawful, wicked and corrupt agreement, the faid Edward CoBha 
UflTgave to did then and there, before the trial of thc faid traverfes, or of any 

the note tor year 1 765 aforefaid, at Rcdenhurjl afprefaid, make, give, andde- 
3501, ijycr unto the faid John Rudge his certain note in writing, com- 

monly called a promifibry notc, bearing date as aforcfaid, (t6 
wit,) on the day and in the year laft mentioned, for the fum of 
three hundred and fifty pounds, as for vahie received, payable to 
thc faid John Rudge thereafter, (to wit,) one month after the date 
. thereof, according to the tenor and tWtOt of thc agreement aforc- 
Ibr not ap. f^jj^ ^g ^ confiiicration for his the faid John Rudg/s not apprar- 
pwfeenior *"g ^8 proftcutor, and for his not giving evidt-ncc as prolccutor 
•n^ living on the trial of any or either of the tnverfes aforrf.iid, againft any 
cfMeocc Q^ either of the parties fo indifted as aforefaid j and that in pur- 
fuance of the faid unlawful, wicked, and corrupt agreement, and 
according to the tenor and effeft thereof, the faid John Rudge 
then ahd there accepted, had, and received the faid note of and 
from the faid Edward Collins for the purpofe aforefaid, and in part 
of performance of thc atorefaid unlawful, wicked and corrupt 
AiUtliitthe agrctment ; and that in further purfuance and completion of thc 
■Srint tlMT f^^^ unlawful, wiwked and corrupt agteement, and according to 
noiaexeeut- thc term and effeft thereof, the faid Join Waiker^ Thomas Walker^ 
•dthiabond and Robert Blantern the now defendant, did then and there im- 
mediately after the giving of the faid note, and before th^ tri^lof 
the tra^ erfes aforefaid, or of any or either of them (to wit,) on 
the fjid fixth day of /!prU in the year 1 765 aforefaW, feal, and as 
their deed deliver unto* the faid Edivard Collins the faid writing, 
now brought here into court, with the condition above fpecifiedi 
•amlndtm. 3S an indemnity to him the faid Ed^vjrd Cclllns for thc giving of 
*!*' Vf* fuch notc fo given for the caufc aforefaid ;, and the faid i?rf^r* 
5?tmc fu/h -B^^'^^f* further faith, that thc faid Edii-nrd Collins then and there 
MIC. at thc time of the giving of the faid note to the faid John Rudgi 

V ill knew for what caufc and confidtration the f^mc wasfo 
given, and that thc faid Edward Collins^ at the time of the fcaling 
and dd»vering to him of the writing now brought here into court, 
look, accepted, and rtceived the fame of and from the faid JJl^ 
WMer^ Thomas Walker^ and Robert Blantern the now defendant, 
ft$ in indemnity againft the aforefaiid note, with this, that the faid 
JitUrt BhttUrm doth aver, that the faid fuppofed writing oUiga- 
• tory ^ 



Wtj now brought httt into courti was gircn for fach eonfideratioti Anaftrmnt 
M aCorefaid, and no other ivhatfoever ; and that he the faid Robert ^««IicIm»4 
Bkmiim and the fatd John Walker zxkA Thomas tTalker mentioned J^JSd^^ 
in the faid fuppofed writing obligatory were not, nor were, or ii<ieration, 
waiB any or either of them, at the time of t)ie' making of the »«*nooiberj 
aforefaid note, or at the time of the fcaHng or delivering of the 
faid fuppofed writing obli^tory to the faid Edward Collins^ or at andd)«tthe 
the time of his acceptance of the faid fuppofed writing obligatory, obiigonwcfc 
in anywife indebted to the faid Edward Collins ot to the faid John ^^^^^^ 
Rudge in any funi of money, or in any other refpcft whatfoever ; tiflf,and *"* 
and lothe faid Robert Blantem faiths that the/aid {uppokd writing therefowthe 
Migatory fo made and given by them the faid Robert Blantern, |j^",^'.'JJ**'* 
J4hn IValker, and Thnnas Waliery for thccaufe afbrefaid, is void hoc,«cc. 
fH law;' tnd this he is reiidy to verify ; wherefore he prays judg- 
ment if the f^iid Edward Collins ought to have his aforcfaid a£tion 
thereof againft him, i!fc. And for further plea in this behalf, the 
faid Robert Blantem by like leave of the court here for this pur- 
Bofe firft had and obtained, according to the form of the (latute 
in fuch cafe made and provided, fays, that the faid Edward ought 
Dot to have his aforefaid a£lion thereof againft him, becaufe he 3d Plea, that 
fays, that the faid fuppofed writing obligatory was given by the ^*e^*'J**7^ 
faid Robert Blantem^ John Walker^ and Thomas Walker, to the obligors to 
faid Edward, (to wit) at Rodenhurjl aforefaid, to indemnify the indemnify 
faid Edward againft a certain note in writing of the faid Ed- ^^^^^^^ 
nvard% commonly called a promifibry note, then, (to wit) on note gira 
the faidfixth day of April in the^year 1765 aforefaid, (to wit) by him to 
at Radenburft aforefaid, given by the faid Edward Collins to the Jor,!IIid^"t 
faid John Rudge, as for value received, bearing date on a certain the' piaiotiff 
day and in a certain year now pad, (to wit,) on the day and year ^ n?J *>«o 
lalt aforefaid, whereby the faid Edward promifed to pay to the xhtno^i^ 
faid John Rudge a certain fum of money, (to wit,) the fum of ethoc, &c« 
three hundred ^nd fifty pounds, as for value received, at a certain 
time thereafter, (to wit,) one month after the date of the faid 
note,*which faid note dill remains unpaid, and that the faid Ed^ 
mtard Collins hsith nofbeen in anywife damnified by means of the 
faid note^ or of the giving of the fame ; and this the faid Robert 
Blantem is ready to verify ; wherefore he prays judgment if the 
faid Edward ought to have bis aforefaid a£tion thereof againft 
him, iicn John-Qhfnn. 

And the faid Edward Collins, as to the faid plea of the faid Replicatioa 
Robert by him firft above pleaded in bar, and whereof he hath JjJ [ttli^ 
ptit himfelf u]ton the country, fays, that he the faid Edward 
6orh the fame likewife ; and the faid Edward, as to the faid Demuiw t* 
plea of the faid Robert by him fccondly above pleaded in bar, ^^^ *^ P^ 
fays that he, by reafon of any thing by the faid Robert above in 
tint plea alledged, ought not to be barred' from having and 
maintaining his faid action againft the faid Robert^ becaufe he 
fays that the faid plea, in manner and form as the fame is above 
pleadedi asd the matters therein containedj are not fufficient in 
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law to bar the faid Edward, from having his Cud a£Uoii agaloft 
the faid Robert i to which (aid plea, in manner and form above 
pleaded) the faid Edward Co/fins hath no needj nor is he boood 
^7 the law of the land in any manner to anfwer ; and this he is 
ready to verify : Wherefore, for want of a fufficient plea in tUi 
behalf, the laid Edward Coliins prays judgment and his debt 
aforefaid, together with his damages, by occafion of the detaining 
OcBwrrat* that debt, to be adjudged to him, f;ffc. $ and the i^dEdwari 
3d pk». Qjiins^ as to the faid plea of the faid Rolf€rt by him laftly abofc 
pleaded in bar fays, that he by reafon of any thing, by the iaid 
Robert^ above in that plea aliedged, ought not to be barred from 
having and maintaining his faid a61ioii a^ainft the faid RAert^ 
becaufe he fays that the faid plea, in manner and form as die 
fame is above pleaded, and the matters therein contsuned, arc 
not fufficient in law to bar the faid Edward from having hit 
faid adiion againft the faid Robert ; to which faid plea, in man- 
ner and form above pleaded, the faid Edward CcUins hath no 
need, nor is he bound by the law of the land in any manner to 
anfwer ; and this he is ready to verify : wherefore, for want of 
a fufficient plea in this behalf, the faid Edward CoUins prajs 
judgment, and his debt aforefaid^ together with his damages, by 
occaQou of the detaining tliat debt, to be adjudged to him, igc. 

G. Nans. 

Jpindentu And the faid Robert faith, that the faid plea by him the laid 
**vitr. Robert fecondly above pleaded in bar, in manner and form as 
the fame is above pleaded, and the matters therein contained, 
are fufficient in law to bar the faid Edward from having his (aid 
action againft the faid Robert *, which faid plea, and the matten 
therein contained, he the faid Robert is ready to verify and provCi 
as the faid court fiiall award ; and becaufe the faid Edward hath 
not in any manner anfwered thereto, nor in any wife denied the 
fame, he the faid Robert prays judgment, and that the faid Ed' 
ward may be barred from having his faid a£iion thereof againft 
him the faid Robert, is^c; and becaufe the juftices here wUl ad< 
vife of and upon the premifes before that they give Judgment 
thereupon, day is given to the parties aforefaid h^re untd — — 
to hear their judgment thereupon, fo that the faid judices here 
are not yet ready to gjvc judgment theron: And the faid Reltr( 
further faith, tliat the, faid plea by him the faid Robert laftlf 
above pleaded in bar in manner and form as the; fame is above 
pleaded, and the* matters therein contained, arc fufficient in law 
to bar the faid Edward from having his faid z€doa againft him - 
the faid Robert ; which faid plea, and the matters therein con- 
tained, he the faid Robert is ready to verify and prove, as tbe 
court (hall award ; and becauCe the faid Edward hath not ioaof 
manner anfwered thereto, nor in anywife denied the fame, be 
tlie faid Robert prays judgment, and that the faid Edward may 
be barred from having his faid a^Ioa thereof agaitiil him the 
faid Robert, &^. Jqin Qhfh 
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And becaafe the juftices here will advifc of and upon the pra* 
mifes before that they give judgment thcreuponi dav is given to 

the parties afordaid here untu to hear their judgment 

thereupon, for that the fatd juftices here are not as yet ready 
to give judgment thereon ; and in order to try the iflue between 
the parties aforeiaid above joined to be tried by the country, the 
Iheriffis commanded that he caufc to come here in eight days 
of the Purification of the blefled ilftfrjr twelve, ffie. by whomt 
ifc. and who neither, ff^e^ %o rccogniac, tifr, becaufe as 

CoUbs vef/m Blantern. C. B. 

^HIS cafe was well argued lad Hilary term by Serjeant Nare^ 
^ for the plaintiff, and Serjeant Glynn fot the defendant, and 
in this term by Serjeant Burland for the plaintifi, and Serjeant 
Jiphfon folr the defendantt , 

On the fide of the plaintiiF it was infifted, that the condition 
of the bond being fingly for the payment of a fum of money, 
the bond is good and lawful \ and ^at no averment fliall be 
admitted that the bond was given upon an unlawful confidera- 
tion not appearing upon (he face of it, and t^ierefofre that the 
fpecial plea is bad : Upon the ^rft arguniient thefe cafes were 
cited for the plaipti^^, Carth. 252. Comb i'bomfon v. Harvsy, 
Lady Uo^tiing y. Chapman^ C. B. jUicb. 6 Geo. 2. (now depend? 
ing in error in B. R.) i Leon. 73. 203* Jenk. 106. Carth. 300* 
Cc$ni. 24$. E^dffY.fiatbtf^/ff iMpd. J5. Hfitton ^2. f^ent^^i^ 
Cro. Joe. 248, 

For the defendant it was infifted, that the averment of the 
wicked and unlawfol confideration of giving th(C bond might 
well b^ pleaded, although it doth not appear upon the face of 
the deed \ and that any thing which (hews an obligation to be 
void, may well be averred, although it doth not appear on the 
face of the bopd, as durefs; that it was delivered as an efcrot\p 
to be delivered upon a ceruin condition to the obligee; infancy^ 
coverture^ or upon a Jtfnomacal contraH^ maintenance^ &c. and 
although it is (aid, there is a difference between bonds bein^ 
Toid at common law, and by ftatute, yet it is otherwife ; for the 
fcommon |aw was originally by ftatutcs which are now not in 
being: The general rule that you cannot plead any matter 
dehors the deed, doth not apply to this cafe ; the true meaning 
of that rule is, that you cannot alledge any thing inconfiftent 
with and contrary to the deedj but you may alledge matter 
confident with the deed : The bond in the prefent cafe is for 
the payment of money \ the plea admits this^ and the averment 
aUedges upon*what confideration that money was to be paid, and 
^loi^ic is not inconfiftent or contradsdorv to tbe condition 

\ oi 
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6f the boi¥l> tbh ralf of i4ai4tngs applied %o dif ^i^ of 
Jhm^ff durrfu C9veirtun^ '^fi^^ &c., U on thf jBdf of ihc diH 
feodant in tU$ cafe. In bonds not |o follow » tr^de |ho d«f(9o4- 
ant may aver the confid^ration to avoid the bond. V^iwmmg t- 
CiM^man i$ not Hko tbU caf^ $ that wai an arermtfit cootfa- 
di^ory to the condition of the bond» and ainonntod to a da- 
feaiancc ) the prefent condition is conGftent with this .coodicioq» 
which is for payment of money* and only (hcwi ibe bad eoQp 
fideration upon which the money waa to be paid. 

Upon the firft argument the Lord Chief Jufticc broke the cafe, 
and fai(f that this was very different from the cafe of Lady Drwfh 
ing V. Chapman^ uttA therefore he would confiddr it wholly inde- 
pendent thereof ; and faid^ as he was then advifed, he thooght 
there was no difference between an'a£i being Toid by ftatuteixr 
by the common law ; that the principle the judges heretofoie 
have gone upon for making the diftin^ion (in the books) is not 
a found one ; for wherever the bond is void at law orlyy ftatttCf 
jou may (hew how it is void by plea, and that in truth it never 
Bad any legal exiftence. That the ftatute law is the will of the 
legtilature in writing ; the common law is nothing' elfe but flif* 
tutes worn out by time ; all our law began by oonfent of the 
kgiflature, and whether it is now law by ufage, or writing} it ii 
the fame thing : a ftatute fays fuch a* thing fliall be ai^otded bf 
plea ; why therefore may not a deed executed upon a confider- 
ation againft the common law be avoided by plea ? In ditr^s% 
frnony^ infancy^ coverture^ &c, the plea difclofes that in tiath 
there never was any obligation. The principle, upon which 
courts of juftice mud go, is, to enforce the performance of 
contracts not injurious to fociety ; and it would be abfurd toitf 
that a court of juftice ftiall be bound to enforce contrails in* 
jurious to, and againft the public good. No man (hail come 
into a court and fay, *< give me a fum of money which I defifc 
^ to have contrary to law ;** there can be no doubt but that the 
. _ compounding a profecution for wilful and corrupt perjury ii s 
very great oflfencc to the public,, and whether it was between 
fome perfons who are ftrangers.to this aAion, it is not material* 



Dr. ac SMd. Bathurji J. (upon breaking this cafe) faid, that the cafe of I^ 

sVent. 10^ 
Codb* 29. 



•*^ Dawning v. Chapman was not like it. 



Gcu/dJ. (upon the breaking this cafe) faid, that he difieitl 
witl^ the reft of the court in the judgment given in Lady Ikwmtf 
V. Chapman^ and that upon the whole of that cafe he thoiKgp 
the averment that the bond there given was upon a wicked coa- 
fideration, ousht to have- been admitted. He faid that if diil 
cafe at bar had been upon a fimple contra^, the court would not 
have hefiuted a moment, but would have gi?eo judgment Aat 
it was bad j and ibaU the court (an^lify a deed made npoaj| 
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Rricktd confideration becmufe ii is fealed ? To have a deed, which 
lught to be for a mftn's good, turned to evil* purpofes> he thought 
rcry wrong, and that there was no diftin^on, whether a deed 
^ v^d at law or by ftatute. 

Upon the fecond argument of the cafe at bar in this term, the 
Lord Chief Juftice> delivered the opinion of the whole court 
[and pronotthced judgment for the defendant) to the following 

Lori Chief JulUce Wilsmt--Y(mt que (lions are to be con- 
fidered: 

ly?, Whether it doth not appear ffom the fafts alledgcd in 
the fecond plea, that the confideration for giving the J>ond is an 
illegal confideration ? 

21/, Whether a bond given for an illegal confideration is not 
dtatly-toid a!t comnionlaw ab initio? 

3^/, Snppofingthe bond is void, whether the fa^s difdofed in 
the pfca to Ihew it void, can, by law, be averred and fpecially 
plesdtd? 

4^ I£they can be pleaded, then, whether this (econd plea- 
is iuly^ ^P^^> >nd properly pleaded ? 

I. As to the firft queftion, it hath been infided for the plain- 
tHF, that he v^as not ptsvy to the bargain and agreement, fo (as to 
)iim)ihere appears to be nothing illegal done by him. But we 
arc aH dearly of ojnnion, that the whole of the tranfacJion is to 
Ve ronfidered as one entire agreement \ for the bond and note 
M; bodi dated upon the fame day, for payment of the fame fam 
?of money on the fame day ; the manner of the tranfa£lion was < 
to gild over and conceal tne truth \ and whenever courts of law 
fee fuch- attempts made to conceal fuch wicked deeds, they will 
^ruih away the trobweb vamifh, and (hew the tranfafiions in ttieir , 
tttte light. This is an agreement to ftifle a profecution for wilful 
^nd corrupt perjury, a crime moft detrimental to the common- 
\veaM14 for it is the duty of every .man to profecute, appear 
^agaifrft, ^nd bring ofienders of this fort to juftice. Many felonies 
kTfe not fo enormous offences as perjury, and therefore to ftifle a 
|ito(fecudon for perjury, feems to be a greater offence than com* 
pcumling fome felonies, llie promiflbry itcite .was certainly 
Toid;'miat right then hath the plaintiff to recover upon this 
liondj which was given to indemnify him from a note that was 
^vddf They are bodi bad, the confideration for giving them 
lieiiig wicked and unlaw^ful. 

^. As to the fecond pointy we are all of opinion that the bcmd 
ts void d^ hitti$, by die common law, ^ the civil lsW| m<mllsw» 

* ' . and 
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and nir laws whatever ; and it is fo held by all writen whadomr 
' Upon this fubje^l, except in one paflage in Gfttim^ Si. a. of. ii. 
/eif, 9. where I think he is greatljr mtftakent and difiera from Ptfi 
fendorf^ lib. 3. cap. 8. feR. 8. who^ in my opinion, comrids the 
do£lnne of Grotius. In Juftin. InJHu lib. 3. tit. ao. di turpi 
caufa^ /e£f. 23. ^uod turpi ex caufa promijffum eft^ veluHJi qms h* 
tniddium vel facriiegium ft foHurum pronuttat^ non valgt. And 
VhniuSi in his commentary, carries it fo far as to fay, yon flnll 
not (lipulate or |)romife to pay money to a man not to do t 
crime» Si quis pecuniam promferit^ nefurtum out atdimfocent^ mi 
fuh conditiofUiJi mn fecerit^^adhuc dteendum^JHpulatianiim mJhuse/i 
mdmenti; cum hoc ipfum fla^tiofum efi^ pecunium pocifci quofi^A 
abfiincas^ Dig. tit. i. tit. ^. Code, lib. ^.tit.j. to the bme point. 

Hiis is a contraA to tempt a man to tranfgrefs the hw, fo dd 
that which is injurious to the community : it is Toid by the coot- 
mon law ; and the reafon why the common law fays fudi coo- 
tra£ls are void, is for the public good. Teujbtdl not fiipmlattjtr 
iniquity. All writers upon our law agree in this, no polluted 
haiid fhall touch die pure fountains of juftice. Whoeter is t 

Srty to an unlawful contrail, if he hath once paid the moaej 
pulated to be paid in prfrfuance thereof, he fliall not hate the 
help of a court to fetch it back again, you ihall not tiave a right 
of a£lion when you come into a court of juftice in this unclm 
manner to recover it back. Procul 0/ procul efie frofam* Sec 
DoB. ii Stud. fo. 1 2. and chap. 24* 

3. The third point is, Whether this matter can be pleaded? 

It IS objected againft the defendant that he has no .remedy it 

law, but muft go and feek it. in *a court of equity : I anfwer, vt 

are upon a mere point of common law, which-muft have been a 

queftion of law, long before courts of equity exercifcd ^at jo- 

rifdi£tiou which we now fee them exercife i a jurifcUflbion wiuch 

never would have fwelled to that enormous bulk we now fe^ i 

the judges of the courts of common law had been ancientl? ti 

liberal as they have been 'v\ later times : to fend the defendiot . 

in this cafe into a court of equity, is to fay these never was any 

remedy at law againft fuch a wicked contra^ as this is : we tO 

know when the equity part of the court of Chancery began. I 

fliould have been extremely forry if this cafi; had been witfaotf^ 

remedy at commoi) law, E/l bomjudids atr^Rart jurifdiSionem: 

and I iay, eft bonijudids ampliare jujiitiam : therefore^ wheoevef 

fuch cafes as .this come before a court of law, it is for the public 

good that the common law fliould reach them and give relief' 

i have always thought that formerly there was too connoed a waf 

of thinking in the judges of the common law courts, and dut 

courts of equity have rifen by the judges not properly applying 

the principles of the common law, but being too narrowly go* 

Tcmcd by old cafes and maxims, which have too much prevented 

the public from having the benefit of the conunon law. It is oo«r 

objeScd 
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fA>je£ied as a maxim, that the law will not endure a h(k in pah 
Mors a fpecialty to be averred againft it, and that a deed cannot 
be defeated by any thing lefs than a deed^ and a record }pj a re* 
cord^ and that if there be no cbnfideration for a bond it is a gift. 
I anfwer, that the prefent condition is for the payment of a fum 
of monty^ hyxt that payment to be made, was grounded upon a 
vicious confideration, which is not inconfiftent with the condition 
(if the bond, but ftrikes at the contra£fc itfelf in fuch a manner as 
fliews, that, in truth, the bond never had any legal entity, and if 
it never had any being at ^U, then the rule or maxim that zdeed 
muft be defeated by a deed of equal (Irength do^ not apply to 
this cafe. The law will legitimate the (hewing it void ah initio, 
and this can only be done by pleadhig : nothing is due under 
fuch a contra£b, tnen the law gives no a^ion, the debitum never 
teiftedi as much as if it had been faid.it (hall be void, becaufe 
there is no debt : but if this wicked contrafl be not pleadable, it 
will be good at law, be fan&ified thereby, and have the fame 
legal operatioxt as a good and an honeft contradl, which feems to 
me moit unreafonable and unrighteous, and therefore, unlefs I 
am chained down by law to rt]c€t this plea, 1 will admit it, and 
let jaftice take place. What ftrange abfurdity would it be for the 
law to fay that this contrad: is wicked and void, and in the fame 
breath for the law to fay, you (hall not be permitted to plead the 
fa£U wliich clearly (hew it to be wicked and void. I am not for 
(Urring a Gngle pebble of the common law, and without altering 
the leaift tittle thereof, I think it is competent, and reaches th« 
ca(e before us. For my own part, I think all the cafes upon acts 
of parliament, with refpeft to making bonds, (^r. void, do warrant 
the receiving this plea and averment ; there is no dire£lion in 
fuch z(k% of parliament given for the form and manner of plead* 
ine in thofe cafes ; the end direAs and fan£lifies the means: I 
think there is no difference between things nmde void by at^ of 
parliament, and things void by the common law : (latute law and 
common law both originally flowed from the fame fountain, the 
legiflature; I am not forgiving any preference to either, but if to 
either, I (hould be for giving it to the common law. If there had 
ever heen any idea or imagination, that fuch a contrad as this 
could have ftood good at common law, furely the legiflature 
would have altered it. There has been a diftin^iion mentioned 
between a bond being void by ftatnte^ and at common law ; and 
it is faid, that in the firft cafe if it be bad, or void in any part, it 
is voidffr /o/9; but that at common law it may be void in part, 
and good in part, but this/proves nothing in the prefent cafe. 
The judges formerly thought an a£l of parliament might be 
eluded if they did not make the whole void, if part was void. It 
is find, die ftatute is like a tyrant, where he comes he makes all 
▼Old, but the common law is like a nurCng father, makes only void 
that /lorf where the fault is,and preferves the reft, i Mod. 35, 36. f LeY.109. 
The cafe of a (imoniacal contrail may be reached by a plea ; this Hard. 464. 

proves 
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proves tbe eontnGt in the prefent cafe is to be avoided at con* 
mon law. The two cafes in lecn. 1 fet one againft the othcTt 
afeid lay no ftrefs »pon ckher; infancy^ coverturt^aurrft^ &c- applf 
Am(k\j CO this cafe \ the plea (hews a fa£l, which if true, the 
bond never had any legal exiftence at all : as>to a bond being a 
gift» that is to be repelled by (hewing it Was given upon a bad 
confidcmiion ; you may thereby repd the prefumption of dooi^ 
tiou. It has been objeded^ that the admiffion of fiich pka as the 
prefect will ftrike at fecurities by deed ; the anfwcr isy that fewh 
a plea in the cafe of infancy, gMtmng^ dmtfs, &€• &C is admiifible} 
what is tlie pl^ of fton tftfaSmn? Ninety-nine in one hondicd 
of them are faUe \ why then is fuch a plea to be reoeived« and not 
the prefent plea ?. I fee no reafon why. I want no cafe to warrant 
my opinioni it is enough for me if there be no cafe i^ainft fm% 
and I think there is not. In a Hen* 7. ii|. i6» k Brum was tfaeo 
the Chief Jttftice, and bis opinion there is founded upon what I 
have now faid : Brimn fays, *^ I do not fee in any cafe in the 
^* world how a man can avoid a fpecialty by a bare mstter sf 
Cro. nXim. cc (^ concerning the fame deed, iffi ke tUi tbeJmiwmtffd 
jMk.^^. ** '^ ^ c^mmmcimeut i* but the prefent deed was never good. 
Mvw 564.* Mtor 564^ is a iimoniacal contra£l pleaded to a faond^ which 
was held a bad plea, becaafe^mmgr was not then confidetcd sf 
contrary to our law, but at this day,^«wity being againft o«r fawp 
fuch a pica would be good. The <^e in Cmmb. %1lu is wMao% 
but an cUter diSum of a judge, to which I pay very littk regard* 

4. As to the fourth point, I tfamk,the plea Is rightlv {Jeadedf 

and concludes very properly in laying, << And^fo the laid bond il 

** void." It fcems xo me that tan ififaBum could not i|;npe beci 

properly (aid at the conclufion of this plea after the fptttal mat* 

ter before alledged ; hw efifaffum means nothing but that, ^ I 

** did not feal and deliver the bond ;" and whr nan ^ faEtwm 

may be pleaded by %femt covert I do not cleaxiy fee the waSOB^ 

nniefs the law unites the hufband and wife fo dofeiy, thatstcon- 

fiders them as one and die fame perfon, fo that Ac without the 

hniband cannot execute the deecL If two be lointly bound, and 

only one fued, he oannot plead mn tfifaBtan, but ou|^ topkad 

that another was bound with him. 5 Rep. \\^*a.h. It is feir 

to tell the party what is your defence, upon what jpoint yompit 

your cafe : I think the right way is to coochide the plea na it ii| 

And Jo the faid writing Migatmy is vM^ et ioc, 8k. mod 6 pray 

judgment if the plainti£F ought to have bis adion, tSc» and do not 

fee how he could fay non tJifaQtmn, when he fealed the deed: 

but fnppofing the plea might have been moee sipdy coocludei, 

yet it is well enough upon agenenldemurrert as tUs is, and we 

are all of opinion that judgment mnft be fer the defendant; te 

tiie averment pleaded is not coutradiAory, hot eij^ai^atoiy of iht 

condition ; that the bond was void ^A itatkf aad never had aif 

txi&ence. Judgment for the dxf endaqt fer taUan 1 
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Chamberljrn ver^s Delarive. C. B. 

CTION upon the cafe, for work and labour done by the a creditor 

plaintiff for the defendant, upon the general iffue, tried accepts « 

^Lord Chief Jufticc Wilmot. At ihe trialit appeared m JJ*,^'Jj^,f 

rnce that the defendant being indebted to the plaintiff in hi! debtc^ 

for work done» the defendant gave the plaintiff a note or upon • third 

jlU pppn one flirJflfjf, whereby the defendant dcCirtdHeJdy to ^''"f^^^ 

:q the plaintiff a few days after date 18 /. for value received; of moneykr 

>laintiff took and held this note or draught four month's, and ^^lue re- 
r applied to Heddy to demand the money of him ; Hfddy af- . "J,^^,*J; jj^^ 

ards broke and became infolvent ; the note or draught not unreafooablc 

f payable to the fhintiff Chamberlyfti or order ^ the juiy looked ^'™« *>«fore 

it as not a negociable bill of exchange or draught, and found J^^**^^* 

di£l' fdt the plaintiff, damages 1 8 /., contrary to the direc- and the pv. 

and opinion of the Lord Chief Juftice ; and therefore it was ^^^ "P?". 

moved for a new trial without payment of cofts. ^^^ *^' 

comes in- 

tria^^ijl, It was objcftcd for the plaintiff, that this is not a ^?'^^^.*' !" 
f exchange, becjiufe it is not negociable ; that it is of the very o Jn llofi!**' * 
ce of a bill of exchange to be payable to fdch a one, or order, though thit 
ihcrefore the plaintiff' (hall not lofe the value thereof, as he ^''"^yjj^ 
d have done if it had been negociable, by reafon of his ^cbao'gcor 
ng it fo long without demanding the money of Heddy; negotiable. 

That the plaintiff was no more than a fervant or agent to 
lefendant in this cafe, and could not receive the money for 
wn ufc. As to the firft objeftion, we think it is not neceffary 
is cafe to give any opinion, whether this be a bill of c*- 
ge or not, becaufe we are of opinion that when the plaintiff 
>tcd and took from the defendant this note, draught or order 

Heddy for 18 /., to be paid to the plaintiff for value receiv- 
he plaintiff acquired an intereil in the 18 A, and if he had 
vcd it of H^ddy, he would have received the fame for his own 
and not for the ufe of the defendant the drawer; the plain- 
ly accepting this note or draught, undertook to be dtily 
OL. II. A a diligent 
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diligeot in trying to get the montj of Heddjf and tp apprife the 
defendant^ the drawer^ if Heddj niilcd in parmmts ^ jJamdf 
fubftituted himfelf in the place of the defendant the diavtfj 
who has been deluded into a belief that the phinttl^bid gocthe 
money of HidJy. The common law detefts mq^mici and lactu; 
there ia no reaba applicable to the cafe of hUdiog a bill of o- 
thange, that ia not applicable to i^ cafei die pluntiff bj hoU- 
ing this order four moothst bath dilchamed th» defeodant cllqi 
debt, and credited HMf in his Itead and phccu if thiaimfift 
ibould ftand^ it #ottld be miicfaietoiis : if a jnij caa Ikj diat a 
man may hold fnch an order or draught as thiab ten wc da afar 
it is diie, tb^y maj as well^lay be may hold it ten ycaia.^ Bae 
appears to be grols negligence in the pUntiff, and we lIlUdK 
jury (hall not pronounce die law in fudi a cafe as diis k, aoi 
therefore there muft be a new trial npon payment of cofts-^ 
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Walton ver/us Kerfop and another. C B* 

REPLEVIN : The plaintiff declares for taldag hia carck ia 
MarUi'^reet ward | the defendant pldub tm genend iftc 
non apit modn ^fimuu This caufe was tried before Mr* JiAke 
Gwdi at the laft affixes for Nwrthumkirland^ when the pUadf 
proved that the cattle were in the coftody and poileiEofi of the 
defendant at Market-JIrett, where he was driTmg diem tods 
pond \ the defendant proved that he firft and miginaily took 
them at Hardball in the parilh of JFardcH, 9nd was drmngtbeB 
through Market'^et unto the pond. It waa infifted at fte 
tria), that the plaintiff had not pjioved his declaration, that die 
cattle were taken at Market-^tM^ as it was sdledged tbereiBf 
for that the defendant had proved diey were firft taken it anotfaer 
place, vix. at Hardhall in the parilh of Warden. There wait 
Terdi^ for the plaintiff^ fubje£t to the opinion of tfaexourt. 

JiidgB^tfor the plabtJIT. 

Seijctnt 
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Serjeant Glynn for the plaintiSF infifted that the plaintiff had 
^ell proved the taking at Market-Jreet^ as laid in the declaration^ 
Sot he proved the cattle were there in the defendant's qollody \ 
and although it may be true that the defendant originally took 
them at Hardhaliyjtt ^>hc the plaintiff was unable to prove 
the taking thercr it would be very unreafonabie and inconvenient 
if he was obliged to lay the taking ther^. That the defendant 
. pogbt to have nleadedr-ia abatement, and alledged that they were 
tann at Hardiail^ iabfque hac that they, were taken at Market^ 
Jhifif upon which the plaintiff might have taken iffue, or con- 
ieffi^ the plea, and pftified the talung at Hardball^ and driving 
dijun to Mariit'Jiriet towards the pond ; and he infifted that 
wherever the defendant Has the cattle wrongfully in hiscuftody, 
that i^.si; wrongful taking at that particular place \ as in. the cafe 
of larceny comniitted in one countv, and the felon flies with the 
goods into another county, it is a felony \a both counties, and he 
may be tried in either county. 

Seije^t Burland for the defendant infifteal, that upon the plea 
of non eepit moJo etformp^ the defendant may prove the taking was 
at a different place [rom that laid in the declaration ; and for that 
purpofe cited Johnson v. Wolher^ i Sira. 508. 2 Mod. 199. 
Anonym, by Lord JtforthQ. j. .If the plaintiff alledges the taking 
at ^., and they were taken at JB., the defendant may -plead mn . . ' 
eepit modp ff/ormay but then he can have no return, for if he 
would have a retorn. baiendo, he mud deny the taking where the 
plaintiff hath laid it, and alledge another place in his avowry. 
He alfo faid, that in replevin the firft place of taking is the only 
material place, and muft be laid in the declaration, and it is. not 
like the cafe of larceny above mentioned. 

VTtlmot C J.— At this day it is very clear that the vill and 
place where the cattle are taken muft be laid in the declaration ; 
if there is no place defendant may demur, but here is a plate 
laid I and it was proved the cattle were in defendant's pofleflioni 
there i and though originally defendant took them at another 
place, yet if he took them wrongfully at firft, the wrong is con- 
tinued to anv place where the defendant has diem. • i 5/rtf. 508. 
is only a cale at f^ prius^ and 2 Mod. 199. a di^um of Lord 
North i and neither of thofe cafes are like this, for here is a fuffi- 
eient proof (in my opinion) of the plaintiff's declaration, to wit, 
diat the cattle were taken at Market-fireet. Ttiis cgfe is very 
clear, and like the cafe mentioned oilareeny^ the wrong continues 
wherever the defendant has the cattle ; and I am quite fatisfiied 
the defendant's evidence was irrelevant and immaterial on this 
iflue, and ought not to have been admitted, unlefs the defendant 
had pleaded in abatement. And of this opinion was the whole 
court, and the pojlea was ordered to be delivered to the plaintiff. ' 

A a 2 See 
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Sec Cro. Eliz, 896. Hob. 16. Moor 678. Sec the cafe of £% 
V. Parlhurji ante^ Trin. 21 J5* 22 G^o. 2. cited by Batbuffi J. 

Roe, on the Demife of Hamerton verfus Mitten and 
others, C. B. 

IVhat aa of ^T* HIS was an ejeflment for lands in ITorl/blre: the jury footil 
• parent (hall 1 ^ fpccial vcrdift, wHich dated very long deeds and contcj- 
wn'fidelation ^^ce,fi2fs/ur conccjjityfur conufance de droit come ceo^ &c. &c. &c 
u fupport a containing fcveral hundreds of copy (beets, which was argued 
ilmiiatioa twice at the bar, and in this term chejudgmentof the court vu 
iiigjfert'e- g'vcn by the Chief Juaice. 

inentbjf^ay 

tlthr oan^l Lord Chief Juftice TFilmot— The qucftion in this cafe is a my 

' cr brothera " A^ort onc, but it is fo involv^ and covered by the length of this 

of the in- fpccial verdi£t, that it is more difficult to find it out than to dc- 

hlnlr^ideii ^c'^"^*"^ i^' '^^** ihameful prolixity puts the parties to an unne- 

foh of thai ceffary and immoderate expence, and therefore it was that cafes 

fvcAb refervid were firil introduced inftead of fpecial verdidls; but 

furcly fpecial verdifts may be drawn outand dated as (hortly is 

cafes for the opinion of the court ; I therefore recommend it to 

gentlemen who have the drawing of fpecial verdids, to ftatc 

them as fhortly as pofiibky and if they ihould have any doabt 

whether they are fully and fufficiently ftated, and the fafls found 

be properly inferied, the judge who tried the caufc will always 

be ready to lend his afiiftance, in order to prevent this nm 

fliameful prolixity, which is a fcandal to the profeffion, and todic 

law itfclf. I have often thought of, and been grieved at tIA 

matter, and therefore was determined to mention it publicly, to 

prevent it for the future, if it poffibly can be done ; and I caa fee 

no reafon why it may not,-as the judges themfelves, I am fuic» 

will all be willing to aOift counfel in fo good a work. 

The cafe is fingly \\\\^^John Hamerton in 1706 being feifcdls 
fee of the lands in queftion, and at the fame time having a motber 
living, who had an annuity of 50 /. iffuing out of the whole lands, 
and John having two brothers, Thomas and Vavafor^ John being 
about to be married to Mary Kelijy his mother previous to the 
marriage confcnts to part with her fccurity upon the wbde lands 
for her annuity, and to take, inftead thereof, a fecurity for Ac 
fame upoti part of the lands ; and accordingly flie and her faid fca 
John (the intended hufband) join in a fine to deliver the wbde 
lands fipm the faid annuity ; and in confideration of the marriafle, 
and a p» rtlon of 1 300 /., and of the faid grant and rclcafe of the 
faid annuity, John Honurton conveys to truftecs that they (bould 
pay 50 /. pfr onn. to the mother, out of part of tlic lands, for bet 
life, then as to the whole of the lands tc the ufe of J^hn Hinef" 

ta 
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ton for Iifc» remainder to truftees to preferve contingent lemaia* 
ders, remainder to the firft and every other fon in tail n^ale, re« 
mainders to Thomas Hamerton and Vavafir Hamerton feverally 
OQe after the other in tail male in (lri£i fettlement, remainder to 
the daughter and daughters of the marriage of John Hamerton 
aind Marj Kellj^ remainder to John Hamerton in iec. 

There was no iflac of the marriage : afterwards John Ha^. 
merton mortgaged the eftate . to Monkton^ and acknowledged a 
fine to him fur concejfit ; then Monhon purchafed of John Ha» 
merton for a valuable confideration in fee^^ and took a fine from 
\amfur conufance de droit ctme ceo^ &c. and John Hamerton died 
without iflue; but Thomas Hamerton his brother has left a fon 
Vavafir Hamerton the leflbr of the plaintiff, a very poor man, 
(who it is faid was or is a common foldier}. 

The finj^le queftion js, Whether there is a good and valuable ' 
confideration to fupport the limitation in the fettlement to 2^- 
mas Hamerton^ the late father of the leflbr of the plaintifl^ ? or 
whether that limitation is merely voluntary under the ftat. of 
27 jS/ns. cap, 6. and bad a^ainft a purchafer fp^ a valuable coa* 
fideration? 

I am very clearly of opinion that this fettlement is fair and 
honourable, and that there is a good and valuable confideration 
to fupport the limitation therein to Thomas Hamerton^ the late 
father of the leflbr of the plaintifl^, and that it is quite out of the 
(tat. %^ ERz. c. 6. which was only made againft covinous and 
fraudulent conveyances, and whicn makes the parties avowing* 
fuch fraudulent conveyances criminal ; whether the purchafer 
for a valuable confideration had notice of this fettlement or not^ 
18 not material (I think) in this cafe ; but if he had notice, I am 
clearly of opinion that the purchafe is fraudulent. 

The whole of this queftion turns upon the mother's joining 
in the fettlement : the friends and relations of Mary Kelly ^ the 
intended wife of the marriage, (mud be fuppofed to fay,} to the 
mother of John the intended huiband, <* Mary (hall not many 
w your fon unlefs you will give up, or take ofFyour annuity from 
<f the whole of the lands, and let it be charged upon a pari 
^* thereof } the mother anfwers, if you want my afiidance you 
«< (hall pay for it, that is to fay, you (hall limit the eftate to my 
<< younger fons in preference and priority to the daughters of 
'< the marriage in failure of iflue male ;" this is a good confi<^ 
deration to John the fon (and the quantum is not at all material) ; 
tie purcbaf<?s his wife by his mother's concurrence. 

Aas But 



35^ Michaelmas Term, 8 Geo. IIF. 1767. 

But it was obje^ed that John was feifed, and could have made 
, tEe fettletnent without the mother, and tbat in truth no real or 
jjrood confideration moved from her at all) for that (he (lili had 
her annuity charged upon/^r/ of the lanA's in anfwer to this, 
the a))plying to the mother (hews tliat J^n Hanieriw could not 
. have made a fcttlement agreeable to the lady's friends without 
the mother i and I am of opinioil tha€ any confideration given 
Hy the mother would have made her a purcbafcr for her younger 
(bus ; bv tiie linsdtation to the daughtc-rs of the marriage^ after 
tiattoinc two brothers of John Hamcrtm^ it is plain the mother 
intendetl her fons (hould be preferred to the daughters of tbe 
marriage : and this is as plain to me as if I had heard the mother 
fay^ << I will not part with my annuity fecured upon the <nUr* 
'' lands^ and take a fecurity for it upon part ot the lands, uoleii 
« you will prefer my fons to your daughters ;'* (be fetdenieot 
can have no other meaning, and any (k>nfidcratioa moving firom 
a parent to a child is good. The whole court were of die fame 
opinion, and judgJEuent was given for the plaiadC 

• The following ftateacnt of tbe fbicKoing cafe ha« bin coouoaaicaMi to k lit 
ferted in tbe prtfoki edatioo. 1% wiil be ionad modi foUer, and more espUat m^tM 
point dctermijiciL 

Roe, on the Dcmife of Hamcrton twr^lffittdii^ aL 

[Tried before Bmiurfi^ at tbe Sunffler AlEsc^ ^Gm. 3.] 

SPICIAL TenUa Hated. ihMt J$tm Htwurfm being Ceiled in fte bf leiA aW ntok 
a7 and %% jMtfj 1706, (wiiefeto Frsacn bis motber, who bad a l e atKh w g i i af lot 
fit mm. xfbiAni out of all tbe «ftates fat ber ltlb| was a party.) leddag tbat a BVM|l 
was ibortly to be bad bctiveen'JfAr Bsmenu and fiUty gjMf, pfrty tbcmiD { ladlM 
Wfttmu tbe iDOtber. for the benrr caabliog bim to telle a j^>tve en the «Rf% M \ 



anotber indenture, relcafed her rent-charge ; tbe (aid J^hn Bmmntm% is f 
tbe marriage to be had, and of a flMrria|a>portion. and for fttdfalg a joiOMt ii tbi , 
vife, and that the eftaiet might ^oatmua in the aaoe and bitod of Mo Bmmtmt ^ 
for ftcuring portipas for younger childrcDi aod \m confid^r^tiofi ot 5 f • paid la M 
Uamtrtwm by Ffnca^ an<l in confideration of the fud grant and rehsifc of tie &■ 
rent-charge oi 50 /. and for divert other good ^aqfet and coofideratioaa, graaiid ^ 
relealcd «> trofteei the premilet in queaioo, to the oft aod Intent that frmwm^f^ 
have and receive a rent charge of 50 /. ^ sim. for her life oat of cortain f&it ef ^ 
premifeti And at to ail the laid premifea fubje^ to tbe faid reot-chaife to theafctf 
yoAfi Hawurtm for life, to tniftees to preferve, &c, to the wife for lier life, 10 tbiM| 
be. fons of the mairiage in taiUmale; remainder to all and every tbf fooa efJUi 
UAmertM by any other wile in taii-aale, remainder to hit broclicr Tltiaur Bmmfm f* 
life, remainder to truiHet to pieferve, &c. remaioder'to the iSH^. ^c, ftm» of fl«« 
in tail -mail, with a like-remainder to yavafir Hamrfn^ another brother of ^idi^ H^ 
to bis font s lemaindcr to all the daoghters of Jokm Hmmertcn in taU. remainder to lA 
pwn light heira. The marriage was bad. and afterwardt John tUwmtm aod bit wS^ 
7bemas Hamirtn^ and Vc^Jwr H^mirUmj there being iit that time no ifi«e of eitbvtf 
their, by leafe, rcleafe. a^d fine, conveyed the premifea to ilfoaifs*. oidar erfaoVlb 
defendant claimed. JoktrH. d*:cd wiihoot ifloe; M^ry hit wife died; Tbmm^St^ 
leaving his wife enfient v^ith a fon, vi«. Vavafir Hamtrtfm^ \ht leflor of the ^^0^ 
who claimed niider the fettleroent. The leflbr of the' plaintiff made an adoal caoyt 
and it was iUted that JUwkuo, ac the time of the purchafe. had noti^ of tbefttt» 
ineat« 
> 
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ioJMiitMni&r plaintiff madUBWD^ 



^ lilt Whether thejeoofi<!endooof manl^fe aad foi^ 4oct aot apcnlt l> fiikflifi^ 
tiait cfcrj ptft of a'i&arriift.iettkBcac . 



2^9 Whether irlMi an inciior Mvtl ividi any omfidcndoa or beneficial iateif0» iSi it 
to iadnoe or eoablo the par^r Cticiiiig » make f«ch Icttkaaeot, the rdatko ef liach aa- 
ceftor ckiaay nadcr foch iettkmett isMt tobecoofiteodee^a p«cha%. 



He cited JtMu aad Xmp^ x leer, t co. Bvir^ 39t.j mliea die ^jueiKio h^ai^ 
Whethfir a lonitJCieo to te bdrt of die My of the hiObead ftooM U good at to the ite 
of a (eoond oBarri^ f aad HiZs C. J« war o# o(»iiiSea that the ren6drrtrion of vm 
aanlafe and pofdonepplkd to ail die dhen failed bv the taltaientt aod he cited th^ 
eafrof(;j^T.^fiiai!r, »9W.S4$. wheie a ^ific perftfflMiee of flgMniafMvdcki» 
la £iMw ofditavhew of die helhnd, watdeected agaiaft die heir. 

AstothefecoQd^oeftioai heiafifloddiatthecooaincaciBoftheinodicr waa necedhf/ 
to enable the Iba to make foch a jmoture at he chofe to make. That the taking a leib 
fecority for her rmc-charge was pairting with a iraln«ble coafideretiony which fl&ld be 
appried to the Itaitatioa in ^voor of her yoaoger feoe, for whom ihe inigbc be fappo64 
to mpiilaiey aad make that IxoitatioB the cdoditioa of gifiqg np her fonair reat*duiSB. 

Seijeaot Lh for defendant argued that the only oarpoie of the modicr*i parting iritk 
her reait-charge nmft be taken to be the enebli^ te iba to a»kc the fettleaienr* ba» 
canie that is the only porpofe recited hi the fottleoKnt ; end vheie ooe c o nfi d ef a tt on it 
expreUcdy no other can be prefuned. lo the cafo of M^ ▼. M/^» 17439 Lord 
Bmrdtokkt exprefsly laid it dowa^ that where expreft coafideratioas are aaaed in a deed, 
lad there are BO geaeralworda, at «< for other good purpoftt/* orthelike» no proof caa 
bo adadttedof any other coafideradoo, tboogh coa&ftmt with that which is cxprefled. 
He fold that In fad the OBOther parttd with nothlog^ that her egteeaient was not neoeC 
fory. As to the firft qneftion, he fold that aotwithifauidiog die cafos ched» It is ao« 
fotded dut the marriage aad portion 8p|lyjs coafidemtioBS oaly as tothehufoaad» wifo^ 
^M ifliie, aad «U other iimitadoas are ftaudnleat agaiaft piarchafors by ftatase ay Mtm. 

WJmnC}. fold, tUs is aov fttdidlew, thotth ofoaa Tery Wd; diatwhaterer . 
reafoostheremaybetoholdacQatnryopiaion, if the ooettoa was ooeo, the court tea* 
not BOW go lata it I that the poiat had been caniedfo for ia^onftruaioa of die ftatnt^ 
that the voiaatary Umltadoaf of afottlement hate been held frndolent, even where thf 
aarcbafor had foil aodce apea the jreaad thot what wis void by the tante could aoi 
beofaayeficft. He faid that Lord Te/for» ia a caft before him» ezpcclied areat diffiu 
tisfodioa at diefo determiBatiOaSy aad weat fo. far la oppofidon to theoiy that tbe qoeftioa , 



USm^f Whether ia d fotdeoMnt made afosr maiiiatsto by which a very largt eaate was 6u 
ttadt tktcoafidemdoawhersofwaeaaadditleailpoicioBof xoo/., the fettlemeat ihould 
aot he cooddersd m volaaiaryi the portiea beiag fo OMKh oot of proportion to if ? He 
foidhe wattM aot wi^ coafideretieas ia di«aMad«foalsa{ that thi^ was amoral oblige 
doa to piovidefor a wife and childrea, and he woald aot Ufkt the deed to be InfeOed 
IpithdoMaeofvohMtaryeftates. He fold k woald be aaaecefleryy ia the aezt aigu^ 
iseat^ to go lam the qooAioar Whether the oonMmdoaaf OMniags aad pertioo ex* 
isad to aay llmlterioas beyoad tfaofe to the hafoend, wifo, or liObe } It bdag a fetded 
foiat that all odwr limitatiens b the fetdemeat are vofanitary in regard to thofe confider- 
adoas. Of Uter daKsthe courts have fadd hold of every twk of confidcnitioa to get ri4 
of thefodeteiflilnatloos. InacafobefoteLofdll^rAnrik, wbereamaniige fottlemeat^ 
gftcr providiiig for die Ifloe of the meitiagc^ had a liaiitatioa in fovoor of ifliie of a fa- 
tnic swnriige, oa the f^ of which the focond wifo oMrried ; he iadiaed fo mack 



thefo determiaa?U»aa> at to hold the limifiitioa not to be volaniefy. la the pre* 
t cafo there foeoM pt^ reafoa to believe that the limitaiions to thebrodieis mall havw 
Doea a lUpabMion oa the pert of the anther as a confideiarion of her giving op her rent 
f hanff aad beoemlaf a patty to the fettlemcaty ea there are no other parties who caa he 
peelaiBed to htnt aasde this fpcfial AipaUdoa in their fovouf ) the giving a Urger for a 
kl^focovity is a valipUe toafideradon. And the coart will aot go one inch farther io 
avoiding foch Ihnitadons thaa they tie obliged to do by prior determiaationa direaiy Ia 
poiat, and wlU lay hold of very iafcoafiderable circamliiaacos to get oot of their reach. 

This term the qaoAioa was eigaod a fo^ood trese/cr F^ar and Glpatt Serjeants, aoA 
M^Jant C. J. delivered the opinion of the ^oort. He faid he thought It a very clear 
cafe, and within a aatiow compaft| the only polat being. Whether the limitBtiiBa to 

Aa4 Ibt 
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tbe brother is void by the (btate of 27 Elbc^ at againft a purcbafei for a Talnable cofi« 
fideration } Thac previous \o the ftamte the law did not avo':d any ads oa rhe frouod 
df fraird againft fubfequent purchafers, bot only foch u were ia friud of a former con- 
veyance. Upton v. BoJI'tttf Cro. Ei.». 444 The ftatote was made in favour of fob- 
fequ^c purchafert, paying a valuable confideration for their purchaf^, a« againft per- 
fyni whole title is not fupported by fuch confideratiort. Many cafes have be?n detrr. 
mioed ; thefe I do not mean to (hake. The ftatuce itfelf pliiniy Ihevrs that the objed 
which the iegifliture had in view vraa conveyaoeet made with adual intent to dcftaod* 
It confidrrs the pardet as criminal ; and, not only avoids the ad, but it fubjeds the of- 
fender, on coovIdioBy to impr fonmert for half-a-year, and to forfeit one year's valoe of 
tiie lands ; and though theiemedy of tht ad is extended by conftrudioci in Avoor of ^9u 
jUi purchafers a^alntt all voluntary conveyances; yet, whenever there ia anj fbrtofiot 
confideracion, it ought to take it out of the ad, and all the cafea upon iu 

The fettlemeot tn this cafe, by the elder brother upon the younger brodicr, it in etvy 
refped fair, proper, honoorable, and meritorious ] a^ between tbnnfelvea, it ia certaialy 
good. And the point in queftion noiy ia, Whether it ia lb likewiie againft puichafas 
for valuable confideration. 

At firft, fome of the cairs inclined to extend the con6deration of marriage, aod the 
marriage- portion, to all the limitations in the fcttlemmt, wbere^ from the natoieof 
the tranfadion, no fraud couid be fufpeded. Bot for many year* back all tbe coots 
have agreed that the copfiderations fhall apply only to tbe limiutioos of the narrigej 
fo thJt whatfi-ever collateral limitatioot there nay be} they are con£deitd, as agaoA 
^urchafers, to be merely voluntarj. 

Another queftion arofe fbon afbr the ftatute, which was, Whether notice of iht 
fettlement or conveyaiice at the time of the fubfequent porchafe fbouM not t;ke the 
purchsfer out of rhe benefit of the ftatute ? Tliia qoeflion occurred five years arter the- 
fiatute. Gxcb't Cafi, 5 O. 6p* And the court held, tha% notw^thfUndiag the incicr, 
the prior conveyance was abfolutely void ; for' that the purchafer had at the fame tin 
notice of the ftatute, and knew it to be void thereby. 7'hit fettlement ww foHovd, 
and confirmed by many cafes, ancient and modem. I belicre, however, that 10 
cautious cuuveyaccer ever did or ever will advife his client to purchafe in the face of a 
prior conveyance, unlefa fome very particular reafon made it convenient or proper fa 
)vm to buy the land. Bot I do not mean to impeach any of tbe cafea $ it ia clear ifcil 
fuch fettkiuents, though with notice, aie fraudulent as againft purchafera. 
*"* 

In ^he prefent cafe, the limitation to the daoghten of the marriage, fubfequent iBtM 
limitations in queftion, is very material, and diftinguiflies this cafe from all orberths 
cafes on this ftatute. It it true, indeed, that the limitationa of a fettlement any k 
partly good and pmly void \ but here the firft it good* the left ia good, and tbeiaier* 
mediite one only is attacked. The cale muft be coofidcred aa if the daoghten not 
now living, and if fo, the purchafer would be obliged^ at the fatne ^ne that ht CM- 
tends the limitation to the brothers it void, to proted himlelf by that limhatiDa igM 
the perfon next in remainder. He would have ah intereft of a very fingolar natwc^ H 
exift during the exiftenct of the brothera or their iflucy and to expire on the fiuloftlf 
fuch ilTue — A fee determinable. If tbe cafe had turned upon the eS^ of thefiA- 
fcquent good lim'tation, I would have taken time toconfider, whether thatliiHttfka 
m ght not give fome validity to the former one f Tht cafe of Msagey and Chi, 
vhich was cited to have been bafore Lord Nortbmgfn^ Febmuy 176s, doei ootwly 
to this difficulry. That was a cafe upon articles ; All that the ceuct 4id war, to ^ 



them to bf carried into execution, to accor^modate the daugh eis of iIm lirft niaiii yi 
but not to fet afide any of tiie limitations aa void. But thia cafe tome apti tbe aA« 
' intereft parird with by the mother, and the porchafier bat decided it againft himAif« W 
making the brothers parties to the fine The mother ceitaioly gavie np a greater atd 
accepted a left fecurity. What has iht in return for it ? to herfdf aoduog} ibibl^ 
nnlefs the limitations to 1^ fons are fupported by that oonfidcratiO|i» fre departs vUi 
-an intereft, and derives nO benefit whaifoever by tbe fettlement. Tht cUer kn it* 
ceives a material benefit from her releafe of tiie rent-charge, aa tht frifldi «f the mfii 
would not confent to the marriage onleft fhe had a fccuritj for her JDinttic ckwef 
excrj other incumbrtnc'e. The motlier very properly avails htifelf </ tibat oppoitaai^ 
to ftipu'ate in favour of her younger children. The faMffiaaa of thia coofidiralita if 
im!na:aial i what proves to a dcmonftratioD that tlie UmituioM l» li» hiothen onft 
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hive been ftipulated for by the mother iS| the priority of them to that of the daugh? 
ters of the marriage ; as it cannot be fuppofed that the hulband or the friendi of the 
laJy would have confented to poftpone the daughters to the brothers^ if the mother 
had not made it the condition of her rrnouncing the fecuricy (he then had. The 
cafes of Sc9tt and Bell, a Lev. 70. and Ofgood v. Strode^ are (hong authorities to fup- 
pon this idca> that the mother would not have cunfented if the limjutions to her loot 
had not been agreed oo« But if no fuch cafe had before occurred on the cticumftances 
of this cafe, I Ihould have been of the fiunp opinjoo^ 

It i* objeQed, that there being an exprefs confideration, none other can be prefume^. 
But it may be anfwered, that the enabling the fun to make a joloiurey though a good 
confideralion to him, was no confideraiion to her. The releaie of the rent-charge it- 
c^prrftly ftated as one of the coafideratioasy and mod be applied to thit only part of 
the fetdement in which (he takes any benefit, vr». the ftipniation in favou- of her 
younger chUdren. *< Wherever the court fees any confidera'tioo' moving from the pa« 
« rent, it will not confider ^imitations xa the children at voluntary, even againft pur* 
«« chafers.** Judgment for leflTor of plaintiff. 

Bibbins & aL verfus Mantel, a Prifoner in the 
Fleet. C. B, 

AGTiON upon the cafe upon fcvcral promifcs ; the plaintifF Artfrthein« 

declared in i5fl/?/r term laft, and in Trinity term laft ob- -^j"^'*^ 

taincd an interlocutory judgment, whereupon a writt)f inquiry indawa"d?nf 

was then awarded, returnable and executed in this prefent term \ |bs wiit of 

but after the faid judgment, and the awarding the writ of in- ^^(^^^Jl ^ 

quiry,. and before the fame was executed, the plaintiff became com^'a 

bankrupt; whereupon it was now moved on the behalf of the bankrupt, 

defendant, that the wjit of inquiry and inquifition taken thereon tvdY'iTh* 

might be fct afide 5 for that by the ftat. of Jac. i. of bankrupts, T,!!, *„aic *' 

the debt owing to the plaintifF is immediately veiled in the .^he inquiry 

affignees upon his becoming a bankrupt, and therefore they "„d*^^J^* 

ought to have fued out z fcire fadas againft the defendant, to without fa- 

ihew caufe why they (hould not haye had z wtit of inquiry of ^ o^^ « 

damage^ 1 upon (hewing caufe, it was faid for the plaintiff, that it'^/^'^^f 

the defendant is a prifoner, and will be difcharged \>y fuperfedias thea/ijgoces, 
if the plaintiff cannot be permitted to proceed to final judgment^ 
(his term, upon the writ of inquiry. 

Ci/rw— We will confider this as a writ of inquiry executed by 
the aflignees in the name of th^ bankrupt, and the objedlion 
coming but of th^ mouth of the defendant is very unfavourable ; 
befides, the writ was awarded in lad term before the plaintiff 
was a bankrupt, and the inquifition ought, in juflice, to be fup- 
ported, otherwife the defendant would get put of gaol, and the 
creditors thereby might he greatly injured, fo the rule muft be 
difcharged. Nota; There is no cafe in the point to be found in 
the books; but the ftatute 21 Jac. i. c. 19. enadls, <hat the 
laws againft bankrupts (hall be in all things largely and benc^ 
^cially conftrued for t^e relief of the creditors* 
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Slater verfiu Baker and Stapletom C B. 

Specif tip. qPECIAL a£Hoa upon the carc^ whertin the plaandflT declares 
^^^ ^^^ ^ defendant Belter being a fnrgeoo^ and Sut^lmvk 
a rnrscqA apothecarjT, he employed them to cure hit leg which had been 
^daa uo- l^oken and fet» and the callous of the fra£lure formed ; that ia 
^^ttUy confideratton of being paid for their (kill and labour, C^r. dbcf 
iiirwiitiog undertook and proniifed, Cffr. ; but the defendants not regardii^ 
*[Jf «^JJ2I.. ^^*^ promife and undertakldgt and the duty of their bufinels 
tifft iqi * ^^ emplorment, fo ignorantly and unflalfullj treated the plaia« 
aAier it was tiflf^ that they ignorantly and unfldlfully broke and difunited the 
^ callous of the plaintiflF's leg after it was fet, and the caUovs 

formed, whereby he is damaged. The defendants pleaded not 

Eilty, whereupon ifliie was joined, which was tried before die 
ird Chief Juftice WUm$i^ and a verdi£l found for the plaintiff, 
damages 500/. The fubftance of the eridence for the plaintiff 
at the triad was, firft a furgeon was called, who fwore diat the 
plaintijBr having broken both the bones of one of his Iqs, this 
witnefs fct the fame ; tliat the plaintiff* was under his hands nine 
weeks ; that in a month's time after the leg was fet, he fbood 
the leg was healing and in a good way \ the colons was formed} 
there was a little protuberance, but not more than ufual : upon 
crois examination he faid he was inftru£ied in furgery^by Us 
father, that the callous was the uniting the bpnes, and tnat it 
was rery dangerous to break or difuuite the callous after it was 
formed, 

John Latham an apothecary fwore he attended the plaintiff 
nine weeks, who was then well enough to go homej dbat die 
bones were well united ; chat he was prefent with die plaintiff 
and defendants, and at fint the defendants iM the pkintiff had 
fallen into good hands \ the fecond time he (aw them alltogedier. 
the derendants faid the fame -, but when he (aw them tf^etber 
a third time there was fpme alteration ; he faid the plaintiff was 
then in a paOion, and was unwilling to let the defendants do 
any thing to his leg \ he faid he had known fuch a thii% done 
as difuniting the callous, but that had been only when a leg vss 
(et Tcry crooked, but not where it was ilra^ht. 

A woman caljed as a witnefs, fwore, that when the plaintiff 
came home he could walk with crutches ; Aat'the didendant 
Baker put on to the phimiff *s leg an heavy fteel thing that had 
teeth, a»d would ftretch or lengthen the kgj that the defaad« 
ants broke the leg a^^un, and three or four months afterwanU 
;hc plaintiff was ftiU vtry ill and bad of U. 

Tic 
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The daughter of the )>lalntiff fwQre» that the c!efendant Sta* 
pleton was firft feot for to take off the bandage from the plaintiff's 
leg^ when he came he declined to do it himfelf, and defired the 
other defendant Baht might be called in to a(Rft \ when Balur 
came he fent for the machine that was mentioned; ptaindff of- 
fered to gire Baker a guinea, but Su^etw advifed him. not to 
take it then, but faid Uier m^ht be paid all together when the . 
bufinefs was done ; that the third ttQ|ie die defendants came to 
die plaintiff, Baker took up the plaintiff's foot in both his hands 
and nodded to Sti^leton^ and then Siapletpn took the plaintiff's 
leg upon his knee, and the leg gave a crack, when the 'plaintiff 
cried out to them and faid, <* you have broke what nature had 
^< formed ;'* Baier then faid to the plaintiff, Tcu mtifi go tbrmgh 
ihe cperaikn tfexUn/ion^ and Sufleton faid, w^ have conAilteid and 
done ifor the beft. 

Another furgeon was called, and fwore, that in cafes of crooked 
legs after they have been fet, the way of making them ftraight is 
bv compreffion, and not by extenfion, and faid he had not the leaft 
idea of the inftroment fpoken of for extenfion : he gave Baker a 
good charaAer, as having been the firft furgeon of St, Bartbolo^ 
pie*uf% bofpital for ao years, and laid he had never known a cafe 
where the callous had deoffiiSed* 

Another furgeon ivas called, who fwore^ that when the calloun 
is formed to any degree^ it is difficult to break it, and the callous 
in thi^ cafe muft have been formed, or it would not have given a 
crack, and faid extenfion was improper; and if the patient him- 
felf had aflDcd him to do it, he would have declined it *, and if 
the caljous had not been hard, he would not have done it jsvithout 
the confent of the plaintiff; that compreflioil was the proper 
way, and the inftrument improper: he laid the defendant Bpiker 
was eminent ia his profeffion. Another fuxveon was called, who 
fwore, that if the plaiqtiff was capable of bearioff his foot upon 
the ground, he would not have difunited the caUous if he had 
been defired by him, bvt in no cafe whatever without confent 
of the patient : if the caUous was loofe, it was proper to make the 
extenfion, to bring the leg into a right line. ~A fervant of the 
pkintiff fwore the plaindff had put his foot upon the ground 
three or four weeks before this was done* 

The cofuifel for the defendaiits at the trial, for BJter^ celled 
upon the good chan^f^er which was given him, and objeAed 
there was no evidence to afled the other defendant StapUton die 
apothecary ; but die Lord Chief Juftice thought there ;was fuch 
evidence againft both the defendants as ought to be left to the 
jury, as the nodding, the advifing Bfiker not to take the guinea 
offered to him by the plaintiff; befid^, the apothecary firft pro« 
pofcd (ending for B^ : the plaintiff wa« in no pain before diey 

extended 
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extended his leg, and he only fent to Stcpieton to have the haodv 
age taken off. The Lord Chief Jufticc alked the jury whether 
they intended to find the damages againft both the defendants? 
and they found 500 /. againfl them jointly, and he faid he was 
well fatisfi^d with the verdi£l. 

It was now moved that the verdift ought to be fet nMt^ht^ 
caufc the adicn is upon a joint contrad, and there is no evidence 
of a joint undertaking by both the defendants : the plaintiff fends 
for Stdpleton to take off the bandage; who declines doing it, and 
fays, I do not undcrftand this ipatter, you muft fend for a fnr- 
geon; accordingly Mr. Baker \s fent for, who enters upon the 
bufmefs as a furgeon unconne£led with Staphton^ who, it does 
not appear, ever undertook for any (kill about the leg, fo die jury 
have found him guilty without any evidence. That Baiir b» 
been above 20 years die firft furgeon in St. Barthohmevf\ hofpi* 
tal, reads lectures in furgery and anatomy, and is celebrated for 
his knowledge in his profeffion as well as his humanity} and to 
charge fuch a man with ignorance and tinikilfulnefs upon the 
records of this court is mod dreadful. All the witneffes agreed 
Mr. Baker doth not want knowledge, therefore this verdi^^ coght 
not to Hand. ^cUy^ It was objefied that the evidence given does 
not apply to this aAion, which is upon a joint contraft : die 
evidence is, that the callous of the leg was broke without the 
plaintiff's confcnf, but there. is no evidence of ignorance or 
want of (kill, and therefore the a£lion ought to have been tref- 

{lafs vi tsf armif for breaking the plaintiff's leg widiout his con- 
cnt. All the furgeons (aid they never do anv thing of this kind 
without confent, and if the plaintiff (hould not be content with 
the prefent damages, but bring another adion of trefpafs vi bf 
armis^ could this verdi£^ be pleaded in bar ? The court, without 
hearing the counfel for the plaintiff, gave judgment for hiou 

Curia — T^, It is objefled, that this is laid to be a joint nndert 
taking, and therefore it ought Vo be preved, and we are of opinion 
that it ought : the queftion therefore is. Whether there is any 
evidence of a joint undertaking ? We are of opinion there is \ 
^Ir. Supfeton declines afting alone, but in concurrence wiA Mr. 
£.7/^«T. attends the plaintiff every time anything is done, and 
affifls jointly with Mr. Baker. This appears in evidence, and ia 
fulficicnt, for there is no occafion to prove an exprefs joint con- 
track, promife, or undertaking. When an offer is made to Baker 
^ of a guinea, Stapleton fays, you had better be paid all at laft : they 
both attended plaintiff together every time, and Stapletom (aid, we 
have confultcd and done for the bed : when the plaintiff com- 
plained of what they had done* Stapkt<m confidered him(elf as 
one of the pcrfons to join in the cure of the leg, for he put his 
hand on the knee when Baker nodded, and then the bone cracked; 
he is the original perfon aidihg iu this matter| and there is no 

^ioiiq4 
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glround for this objedioh. When we confider the good chara£let 
of Baker ^ we cannot well conceive wh]r he a£led in the manner 
he did ; but many men very ikilful in their profeflion have fre- 
quently afted out of the common way for the fake of trying ex- 
periments. Several of the witneffes proved that the callous was 
formed^ and that it was proper to remove plaintiff home \ that 
he was free from pain, and able to walk with crutches. We can- 
not conceive what the nature .of the inftrument made tife of is: 
Why did Baker put it on, when he faid that plaintiff* had fallefi 
into good hands, and when plaintiff only fent for him to tak^ 
off the bandage ? It feems as if Mr. Baker wanted to try an expcf-* 
iriment with this new inftrument* 

idly^ It is objeded, that this is not the proper a£lion, and that 
it ought to have been trefpafs vi i^ armis. In anfwer to this, it 
appears from the evidence of the furgcofis that it was improper 
to difunite the callous withoiit confent ; this is the ufage and law 
of furgeons : then it was ignorance and unikilfulnefs in that very 
particular, to do contrary to the rule of the profeffion, what no 
furgeon ought to have done ; and indeed it is reafonable that a 
patient (hould1>e told what is about to be done to him, that he 
may take courage and put himfelf in fuch a (ituation as to enable 
him to undergo the operation. It was objefted, this vcrdift and 
recovery cannot be pleaded in bar to an adlion of trefpafs vii^armis 
to be brought for the fame damage \ but we are clear of opinion it 
may be pleaded in bar. That the plaintiff ought to ifeceive a 
fatisfaAion for the injury, feems to be admitted ; but then it i» 
faid, the defendants ought to have been charged as trefpaflers 
vi i^ armis. The court will not look with eagle's eyes to fee 
whether the evidence applies exaftfy or not to the cafe, when 
they can fee the plaintiff has obtained a verdift for fuch damages 
as he dcferves, they will eftablifh fuch verdift if it be poffible. 
For any thing that appears to the court, this was the lirft expe- 
/ riment made with this new inftrument; and if it was, it was a 
ralh a&ion^ and he who a£b raihly afts ignorantly : and although 
the defendants in general may be as flcilful in their refpeflive 
profei&ons as any two gentlemen in England^ yet the court can- 
not help faying, that in this patticular cafe they have a£led ig- 
norantly and unfkilfully, contrary to the known rule and uDge of 
furgeons. 

Judgment for the plaintiff prr tofcm cur:^:nu 
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Drinkwater verfifs The Corporation of the London 
Aflurance. C B. 

CofCBiot rpHIS b an z6tUm of coreiunt againft the defendants upon t 
!J^fi^ Ix>Ucyofinfttranceof amalting-officeof thet^IaiotiffatMr- 

from fi!^r* ^^^ ^>^^^°^ ^^> ^'^ which polity there is a pnmfo that the corpo* 
proriib that ration ihall not be liable in csie the fame (ball be btunt ^ mj 
jj^^Sf^ll inYa&sn by foreign enemies, or any milituj or ofiuped powa 
lubkincafc whatioeter; and the plaintiff in the declaration fcn, that on tibc 
tbcboofebe aSth of Sq^lrMfcr 1766 the iaid maltiiig»hoo& ^ 
^^^ any invafion, by foreign en em iesi or any military or nforped 
My laYftfioo, power whatfoever, and that defendants Inte not kept dieir cove- 
fwdgii eae- nant, to the plaintiff's damage. The defcndanft plead firft ik 
^u^^^ general iffoe, that they ha¥e not broke tfadr ooteaant, and tha^ 
ufurped upon iffoe is joined, tdfyf The defendants plead that it vas 
r<^- burnt by an uftupiJ power i the plaintiff rqpfies that k wu aol 
3m bo^t^ burnt by an tjfiirfidf^wir, and thereupon iflbe is alfi> joind. 
by a mob It Tbis caufe was tried at Nonuki aiSsea; verdift for the phintf 
Norvnch ; and 469 1.' damagcSf fubje£l to die opinion of the coitrty upon tbc 
^M^n'SL following cafe ; viz. That upon S^nrdaj die aydi of SefUmkt 
proviibw l^ft a mob arofe at Norwcb upon acoonnt of die hkh price sf 
provifions, and fpoiled and deftroyed diTcrs qnantitaes m floor ; 
thereupon the proclamation was read, and the mob difpdfcdfcr 
that time : afterwards another mob arofe, and burnt down tbc 
malting-office in the policy mentioned. The oneftion is, Wlie- 
ther the plauntiff is entitled to recover in this attioni 

This cafe wSis twice argued at the bar, and after time taken to 
confideri Mr. juftice GaaA/was of opinion, that the.malting-ofice 
being burnt by the mob who roie to reduce die price of prorn 
Cons, the fane was burnt by an t^urped p9wer^ widiin the tree 
^intent and meaning of the provifo in the policy ; that it is an 
ufurped power for any perfons to aflemble themftlves, to alter 
the laws, to fct a price upon ?i£luals, He. He cited PepL I22' 
where it is agreed by the juftices, that to attempt fuch a thing by 
force is felony, if not treafon ; and therefore he was of opiniofl 
that judgment ought to be for the defendant. 

Mr. Juftice Bathurjl was of opinion, that the words ** ufurfd 
•* po^vn''* in the provifo^ according to the true import thereofi 
and the meaning of the parties, can only mean an invaGon of the 
kingdom by foreign enemies, to give laws and ufurp thegOTcm- 
n.cnt thereof, or an internal armed force, in rebellion affuming 
the power of government, by making laws, and puniOiing for not 
obtying thofe laws : he faid, the plea alledges the malting- office 
was burnt by an u/urfed power unlawfully exercifed| but does not 

charge 
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tharge that ufurped power as a rebellim : that a mob rofe at Nor^ 
^ich on account of the price of vi£tuals, and as foon as the pro- 
clamation was reacf thejr difperfed} fo he was of opinion that 
judgment ought to be given for the plaintiff. 

CUve J. was of opinion, that the words ufurped power in the 
jprovifoi mud mean fuch an ufurped power as amounts to high 
treafon, which is fettled by the 25 Ed. 3. That the offence^f 
the mob in the prefent cafe was a felonious riot, for which the 
individuals might have fuffered, but cannot be faid to be an ufurped 
jp^wers therefore he was of opinion ^that judgment Ihouid be 
given for the plaintiSL 

Wilmot C. J.— Upon the beft coofiderarion I am able to give 
thia cafe^ I am of opitrion, that the hurning of the malting-office 
was not a burning by an ufurped pow& within the meaning of the 
prqvifo : policies of infurance like all other contracts mu(t be 
conftrued according to the true intention of the parties, althpugh 
the counfel.on one fide faid, that policies ought to be conftrued 
nbeimlly) on the . other .fide, that they ought to he conftrued 
ftdAIy. In a doubtful cafe, I think the turn of the fcale ought 
to be given againft the fpeaker, becaufe he hath not fully and 
clearly explained himfelf. Tlie vnperfeAion and poverty of 
languaigc to exprelis our ideast i> ^ occafion that words have 
equivocal meanings, and it is often very uncertain what the par- 
ties to a contra£l in writing mean. IVhen the ideas are fimple. 
Words exptefs them cleadv ; but when they are complex, difficul- 
ties often ari£e, and men diffirr much what ideas are occafioned by 
words. In the prefent cafe, what is the true Idea conveyed to 
the mind by the words " ufurped power ?'^ The rule to find it 
out, is to confider the words of the context, and to attend to the 
popular nfe of the words, according to Horace^ jtMtrium efi, et 
juif tS^ norma loquendu My^ idea of the words burnt by ufurped 
power, from the context, is, that they mean burnt, or let on fire 
by occafion of an invafion from abroad, or of an internal rebel- 
lion, Vyrhen armies are employed to fupport it. When the laws 
are dormant and filent, and firing of towns is unavoidable, thefe 
are the outlines of the piAure drawn by the idea which thefe 
Words convey to my mind.. The time of the incorporation of 
this fociety of the London AJfurance Company was foon after a 
rebellion in this kiaadom, and it was not fo romantic a thing to 
guard againft fire by rebellion as it might be now \ the time 
therefore is an argument with me that this is the meaning of thefe 
words* Rebellious mobs may be alfo meant to be guarded 
againft by the provifo, becaufe this corporation commenced foon 
aHer the riot«a£l; and if common mobs had been in their 
minds}' they would have made ufe of the word mob. The words 
'* ufurped power'* may have great variety of meanings, according 
to the fubjeA matter where they are ufed, and it would be pe- 
9 dantic 
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dantic to define the words in all their various meanings ; but ii 
the prefcnf cafe they cannot mean the power ufed by a commoa 
mob. It has not been faid^that if one or fifty perfons had wick- 
edly fet this houfe on fire, that it would be within the meaoing 
oi t\\t v! 016s ufurped power. It hath been obje£led, that here 
was an ufurped power to reduce the price of victuals, and that 
this is part of the power of the crown, and therefore it was an 
vfurped power : but the king has no power to reduce the price o( 
vifluals. The difference between a rebellious mob and a com- 
mon mob is, that the firft is high treafon, the latter a riot or a 
felony. Whether was this a common mob or a rebellious mob? 
The firft time the mob rifes the magiftrates read the proclama- 
tipn, and the mob difperfe ; they hear the law, and immediately 
obey it : the next day another mob rifes upon the fame account, 
and damages the houfes of two bakers ; thirty people in fifteen 
minutes put this army to flight, and they were difperfed and 
heard of no more. WTiere are the /pedes belli which Lord HJe 
defcribes ? This mob wants a univerfality of purpofe to deftroy, 
to make it a rebellious mob, or high treafon. Hale^s PL Coron. 135. 
ihtre miift be a iiniverfality,' a purpofe to dcftroy all houfes, ai 
inclofures, all bawdy-boufes, ^c. Here they fell upon two 
bakers arid a miller, and the mob chaftized thefe particular per- 
ions to abate the price of provifioos in a particular place ; this 
does not amount to a rebellious niob. When the laws are exe- 
cuted with fpirit, mobs are eafily quelled. * Sometimes a con* 
rageous a£t dene by a fingle perfon, will quell and difperfe a 
mob, and fometimcs the wifdom of an individual will do the 
fame, as is thus beautifully defcribed by Virgil^ 

Ac veluti magtio in populo 4:umfape coorta eft 
Seditiojfavitque animis igriobile vulguSf 
^amque faces H faxa volant : furor arma tmniflraU 
uiim pietate gravem^ ac meritisy ft forte vhrum quern 
Cofjfpexere^Jilenty arreElifque auribus adftant s 
Ille regit dihis animos^ (sf peBora mulcet* 

But amongft armies, great guns and bombs, the lawaare fifeoced, 
and the wifdom or courage of an individual will fignify nothing. 
Upon the whole^ I am of opinion there muft be judgment m 
the plaintiff; and accordingly the po/fea was ordered to be de- 
li verec) to him, by three judges againft one« 
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Sparrow v^r/iis Turner. C. B. 

•TP HIS caufc being at KTue, the phintifF moved for a fpecial Cofti/ortfat 

'■' jury, when the caufe came on to be tried, all die jury did '«««««« to 

not appear, and neither fide prayed a /«/?/, fo the caufc went tbTn Htufe 

oSF, for that time, for want of jurors ; at another day it came on goei off and 

to be tried, when a vcrdift was found for the defendant j but the wnwinttobc 

prothonotary did not allow to the defendant his cofts occafioned fcau jur^" 

bjr the attendance of his attorney, counfel and witnefles, when tomm. 

the caufe went off for want of jurors ; and therefore it was now - 

moved on behalf of the defendant, that the prothonotary might Pr\^'^}^^' 

review his taxation, and be direfted to allow the defendant his 'Birch, Trio. 

cofts occafioned by the caufe going off as above, that this was i^« %*' 

the pra£lice of the court of King's Bench, and very reafonable. de„ ^\ |J2' 

For the plaintiff* it was faid, that in this court the pra£iice was £after 

Dtherwife, and that cofts in fuch cafe had never been allowed i'?*®" ** 
here, which was agreed to be fo by all the officers of the court 
prefent. 

Curia — As it is. the praflice here not to allow cofts in this Thcpraake 
cafe, the prothonotary has done right, and therefore we will not oftJ>»«couft 
Drder him to review his taxation in this particular cafe ; but for coftiT^whoi 
the future it may be reafonable to make the praftice of this court a caufe re- 
conformable to that of the King's Bench, and therefore for the "*'o* ^ 
future we order that the practice be altered accordingly. The ^^'^^^ 
[Jefault was equal, for either th^ phintifF or defendant might 
have prayed a tales; they both acled upon a prefumption 
that the praftice was not to allow any cofts on either fide, and 
that feems to be the reafon why neither of them prayed stales. 

Tillard verfus Shebbenre. . C. B. 

(^UARE impedltf verdi£l for the plaintiff. Upon a motion Evidence. 

■*^^for a new trial, the queftion was, whether the copy oi an ^^ff^**^ 

entry of an inftitutiotty in the bifliop's inftItution»book, be evidence inftitution-* 

admi.flible and fufficient to prove a prefentation by t!)e patron to bookiiooc 

the living. It was obje£ted for the defendant, that the prefent- ^^''^e"" oT 

ation under the hand and feal of the patron ought to have been Jhm bj"the 

produced, or upon evidence that a proper fearch had been made patron to t 

for the prefentation itfelf, and that it could not be found ; then ''^8' 

the bifliop's inftitution-book itfelf (which is the next beft cvi- ciarke v'.**. 

ience) ought to have been produced, but neither of thefe things Heath, 

bath been done. For the plaintiff it was faid, that the court sfg^**^- 
nrill not grant a new trial in quare impedit^ becaufe the plaintiff 
»n recover no cofts, nor more damages than half an year's 
iralue of the benefice \ whereupon the counfel for the defendant 
VQI..JI. Bb propofed 
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propofed to pay the plaintiff coils, and to accoant for the profits 
of the living in cafe there Ihoald be another yterdiCt againft the 
defendant. 

Ci/r/>— There muft be a new trial. The true point is, ni^t 
not the plaintiff have produced better evidence ? He has ncidia 
produced the prefentation^ nor ihewn that he hath made a proper 
fearch for it, and that it could not be found : befideSy theUfiu^S 
inftitution-book might have been produced, which would halt 
been better evidence than a copy from it. Let there be a new 
trial, the defendant undertaking to pay plaintiff his cods, and to 
account to him for the profits of the living, if another .ver^k 
found againft the defendantf 
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Eichorn verfus Le Maitre. C. B. 

Iflue on a A CTION upon the cafe upon feveral promifes for goods foU 
Slrttfo^' .XX and delivered; the defendant pleaded ndftwrntr in his 
agttnftthe chrifti^n name in abatement i the. plaintiff replied, that the de- 
iicfemiant, fendant was called and known as well by the name of ^. X. as- 
mcoliibe ^"^ ^^ "^°^^ ^^^' ^'^ ^^^ thereupon iffue was joined. Upon 
ptt#ttptory. ^^ ^"al, the jury found a verdi£k for the plaintiff, but did not 
^ '^ of affcfs any damages. And now it was moved on the behalf of die 
^c b7 ^^ plaintiff, that a writ of inquiry might iffue to affefs the damages; 
•warded to ^^"^ ^^21^ thc defendant's plea being found to be falfc, the jo^ 
S^ffll^L ™^"^ ^^ ^^ 8»ven againft him in this cafe muft be peicniptocf 
tbej^rt ?^4 ^^^"^ ^^^ *^« 5s no difference whether the plea rieadcd 
tiic cri^ be in bar or abatement ; and for this purpofe was cited Av. tit 
I^S^^ i^^w^/^^iV, Long 5^ Ed. 4. 90. *. where it is igrecd for dear 
^ law, « That if a dilatory plea be pleaded to the wr#, or to lb 
TvIto "* " ^^^* ^^ ^° *^ ^^^ ^^^ bujufmodi^ and they join iffoe, theit 
»*• ,<* always, if the iffue pafs againft the tenant or defendant in «i 

« aOkm 
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•« ii£lion real or pcrfonal, k is peremptory to the tenant or dc- 
" fendant." And the Long ^to Ed. 4. 90. 6. fays, *« it is pe- 
<' remptory, be the ifTuc upon matter dilatory or upon matter in 
«* bar.** For the defendant it was faid, that although in real 
adiioas when ifTue is joined upon a dilatory plea, and tried by a 
jury, the judgment (hall be final, according to j Lev. 163. 
I Sid. 252. yet in a perfonal a£lion as this is, there (hall be a 
rejpondeas oujler ; and therefore a writ of inquiry of damages 
cannot be awarded. But ^dIyy it was faid for the defendant, 
that fuppofing the judgment to be given upon this iiTue found 
againft the defendant mud be final and peremptory, yet the 
omiffion of the jury in not finding damages in this cafe cannot 
be fupplied by a writ of inquiry of damages, becaufe if the jury^ 
upon the writ of inquiry fhould afTefs outrageous damages, an' 
attaint would not lie, that being only an inqued of office j 
whereas an attaint would lie againit the jury who tried the ilTue, 
if they had given outrageous damages in this cafe ; and the rule 
]aid down in Chene/s cafe, 10 Rep. 1 19. is, that the court will 
never ex officio award a writ o^" inquiry to fupply the omiffion in 
the finding of the jury upon the trial, in a matter whereupon an 
attaint may be brought; and therefore if the judgment in this 
cafe is to be final and peremptory, the verdift is infufficient for 
the court to give judgment upon, and a writ of venire facias de 
novo ought to be awarded. 

Curia'-^Thc firft queftion is, whether the court upon this iflue 
muft pronounce a final and peremptory judgmeut, and if they 
mud, the fecond quellion is, whether they can ex officio award a 
writ of inquiry to fupply the omillion of the jury, or whether a 
a writ of venire facias de novo mull not go ? and we are all of 
opinion that the judgment muft be peremptory, and that there 
is no diflFerence whether the iflue be joined upon a faiSt in a plea 
in abatement, or in a plea in bar, for wherever a man pleads a 
fa£k that he knows to be falfe, and a verdict be agiinft him, the 
judgment ought to be final, and every man muft be prefumed to 
know whether his plea be true or falfe ; but upon a demurrer to 
a plea in abatement there (liall be a refpondeas oufler^ becaufe 
every man fhall not be prefumed to know the matter of law, 
^which he leaves to the judgment of the court. 

As to the %d queftion, we are all of opinion that a writ of in- 

Jairy cannot be awarded to fupply the omiffion of the jury in not 
nding damages, but that a venire facias de novo muft go ; <* for 
<< where a man may have an attaint, there no damages (hall be 
<< aflefTed by the court if they be not found by the jary.'' 4 Leon, ix £^3. 5S. 
245^ Godh. 207. This is an ajfumpjtt in which damages are the \j;^'j^f 
whole objedl of the writ and fuit, and though iffiic be joined upon fo. i©. ^.b. 
a fad in abatement, yet as to the defendants is conciufive to all BraioqueC 
iatcnts and purpofes, and involves the damages upon finding the P'* '^ 

fib a fad 
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fac^ agaiiift Iiim, and if outrageous damages had been given, an 
attaint would have laid. ** In trcfpafs, the defendant pleaded 3Q 
<< arbitremcnt, and it was found againft him; the court hcld,thit 
** in trcfpafs the whole recovery is damages, which cannot be 
CoWft. 49. " taxed but by the inqueft who paflled upon the principal iffue." 
^^..^',\*** 11 H. 4. en. 6. A vetiire facias de novo was awarded. 

% Roll. Abf • * t J / J 

Ellis, qui tarn, &:c. verfus ■ ♦ C. B. 

Where « de- A CTION upon the ftatute for felling coals fhort in mcAfurr, 

''^"ajTafliiin to rccovcr 50 /. pcnllty. The defendant lafl term pleaded 

pjei/th- *°* a recovery in B. R. for the fame offence, and now he movtd to 

cciirt will withdraw /hat plea, to plead the general iffae, and take (liortno- 

whhdr.wTt ^^^^ ^^ ^^'^^ * ^^^ P^^ curiam-^Thc defendant has delayed die 

and plead plaintiff by this (ham plea; he has produced no affidavit that he 

the genera has any merits, and deferves to pay the 50/. for pleading a Hum 
plea, fo the rule mud be difcharged. 



UTue 



Goodtitle, on the Demife of Ruflel, Clerk, and two 
others, vcrfus Weal, Widow, and others. C. B. 

Power under T N cjeftment, of three-fourth parts of certain lands in Tnhatij 
a marMire- 1 ^^^\ Matflou Court in the county of Hereford^ verdid for the 
ip^lmTJ"" plaintiff, fubjeS to the opinion of the court upon the following 
the chiiareo Cafe ; which dates, that Thcmeis Phtlpot the elder, great grand* 
of the mar- father of the Icffors of the plaintiff, being fcifed in fee of the 
iirfal/cr^n- pr^niifes in quedion, by indenture of the 2d of February »<W, 
iincdiothcfc made between himfclf of the one part, and J. C. and JF ALoi 
children. jj^g otlicr part, in confideration of a marriage bctwetif his fofl 
and heir Thomas Phlfpct the younger and Jane Chin^ covenanted 
to (land ftifed to the ufe of himfclf Thomas Phi.'pot the cMcr for 
14 years, for railing portions for the daughters of the inanri3|:t, 
remainder to the ufc of Tkowas PbUpst the elder for life, remain* 
cler to the ufe of Thomas Pbilpct the younger, and of fuch chiW 
or children of his body upon the body of the W\k\ jane to be be- 
gotten, in fnch manner and form, and for fuch cft«te and eflates 
\\\fee or in tat/, upon fuch provifocs or conditions, and paying 
fuch legacies or proportions to the other children of iLe iui 
Thomas Phi/pot the younger, as he fliould by bis lad will andtcf- 
lament in writing, or by any other writing under his hand acd 
feal, in the prefence of two or more credible witneffcs; nomiDatCi 
appoint, limit, exprefs, and declare ; and for want of fuch nomina- 
tion, appointment, limitation, or declamtion, to the ufe of the 
heirs of the body of the faid Thomas Phi/pet the younger, on tke 
body of the faid Jane to be begotten i and for want of fuch child 
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r cliiltlren or iflue, to the ufe of the heirs of the body of the ^aid 
^^bomns Philpot the younger, lawfully to be begotten, remainder 
> the right heirs of the faid Thomas Philpot the elder, his heirs 
ttd afEgns for ever. 

Tiomas Phi/pot the yourtger, the grandfather of the leffors of 
ic plaintiff*, had iffiie by Jttne Chin, Richard^ Thomas, John, and 
Tarys and by his will ot the 22d of June i688, reciting his 
Dwer under the faid fcttlement, devifed the premifcs in Trebandy 
id Marjion Courts and did thereby limit and appoint that the 
xnt ihould remain and come to his Ton and heir Richard Philpot 
id the heirs of his body begotten for everj and for want of fuch 
Hue, to the right heirs of the teftator Thomas Philpot the younger. 
'bomas Philpot the elder died in 1682, whereupon Thomas Phil' 
)t the younger entered, and afterwards died feifed in 1695, upon 
hofc death Richard his fon entered, and afterwards died fcifcd 
I 1708 without iffue. Thomas, the fecond fon of Thomas the 
randfather of the lefTors of the plaintiff", died young without 
fue ; John the third fon, upon the death of his brother Richard, 
itered in 1708, and by his will of the 28th of January 174], 
svifed the premifes in queflion to Hugh Rujpl his nephew, who 
as the elded fon of Hugh Rujftl, who married Mary the fifter 
F the teflator John Philpot^ and afterwards the fame teftator 
^ohn Philpot died without iffue in 17*18. 

Mary, the fifter of John Philpot, and daughter of Thomas Philpot , 
le grandfather of the leffors of the plaintiff, had iiTue by Hugh 
\uffel^ the faid Hugh the devifte oljokn, and Richard, Thomas^ and 
Ulliam Ruffel the leffors of the plaintiffi and a daughter Mary 
>w living, and John Rujfel, who died in the lifetime of his bro- 
iCT Hughs the eldcft brother Hugh, on the death of his uncle 
ohn Philpot in 1748 entered, and by his will devifed the pre- 
ifes in queftion to his nephew Thomas Rujfd, eldeft fon of his 
tc brother John, whofe tenants the defendants are ; and after- 
ards the faid teftator Hugh Rujpil died j 765, without iffue. 

The queftion is, whether the contingent remainder to the ufe 
■ the heirs of the body of the faid Thomas Philpot the younger, 
>on the body of Jane Chin his intended wife begotten, created by 
ic deed of fettlement of the 2d of February 1766, hath been in 
ly manner deftroyed or barred. 

•C«r/fl— This is a covenant to ftand feifed to ufes, and there- 
re we can give it the moft liberal conftruftion, according to 
c intent ahd meaning of the Covenantor, which plainlv was, 
at his fon ihould have power to limit the premifes to his cnildren 
' the marriage in fee or in tail, as he (hould think fit. 1'he firft 
leftion therefore is. Whether Thomas Philpot the younger has in 
£t made an appointment to any of his children of the marriage 
fee ; if he has^ thQ whole fee is gone, and the fettlement could 
B b 3 never 
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never take place. 2dlyy Suppofe his appointment is not an ap- 
pointment of a fee, then the queftion is, Whether an cftate-tail 
appointed is a complete appointment within the power ? 

i^, The children of the marriage are the folc obje£l8 of the 
fettlement ; and we are all of opinionj that Thomas Bbi^ the 

Jounger has not appointed the fee to any of his €hildren| for lie 
as devifed the premifes to his fon Richard in tall general, widi 
remainder in fee to bis own right heirs ^ and his own right hcin 
might not have been any of his children of the marriage, fo that 
this is not an appointment within the power, which is whoDj 
confined to the children of the marriage. 

2dly^ We are of opinion, that the appointment of an eQate-tiul 
to Richard is not fiifficient to defeat the fettlement, the intent 
whereof is plain and clear ; the old man the coTcnantor meant 
that the father Qiould have power over the whole eftate, and to 
difpofe.of it among his own children as he thought fie, to keep 
them dutiful to their parents ; as if he had faid, <' If you think 
** fit to difpofe of the nuhole eftate, do it in fuch manner as yoa 
«* pleafe, but you (hall difpofe of the mhoU among the children 
•* of the marriage ; if you do not, the fettlement and the reroain- 
" ders therein (hall take place.** This is the true meaning of 
the deed of fettlement, and we do not confine ourfelves to die 
mere words of it. 

We are dear of opinion,. that tlv^ contingent remainder to the 
heirs of the body of Thomas Philpot the younger, upon the bodj 
of Jane to be begotten, has not in any manner been barred, de- 
feated, or deftrdyed ; and the pojlea muft be delivered to the 
plaintifT. 

Beal verfus LangftafT and his BaiL C. B. 

v^na parol 'T* H E defendant's bail, and feveral other perfons, made an 
promife to * affidavit that the bail entered, into the recognizance at the 
>armkfi, inftance and rcqueft of the defendant's attorney, who in confi- 
the court deration thereof promifed to the bail to favc them harmlefsi not- 
terfcre \n"' ^i^^^^nding which promife their goods were taken in execntioa 
ftimTOi^ * on a judgment upon the baii-bcJnd for 170/. and upwards; and 
way, and now it was movcd that the defendant's attorney might be obliged 
fiJ^Tit*htt ^" ^° ^^^^ ^^^ ^^^ fatisfadion for the value of their gwxis takcoi 
keen read ^^^ P^^ Curiam — This is only a breach of a parol promife,.and nc 
and B\cdf it Cannot interfere in a fummary way, here being nothing crimindi 
Skttoffthe "^"^y^** ^^^^ **""g y°^^ aftion; fo the bail took nothing by tk 
file motion : then it was move'd that the bail might have the affidirit 

returned to them ; hyitper curiam^»lx has been tead, and isnov 
filed and become a record of the courtj and cannot be taken of 
the file. 

h 
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In. t]be CommoQ Fleas^ 

• Nota : Eafier term in the 8th year of King George the Thirds 
began upon the 20th day oi April 17681 when this court de** 
dared^ that from this day forward all mefne procefs ferved upon 
the return«-day thereof (hall be deemed regular, agreeable to the 
pni£lice of the court of King's Bench. 



EASTER TERM, 

% Geo. III. 1768. 



Hcwit and others, Aflignees of Bibbins and others, 
Bankrupts, verJTus MantelK C, B. 

jnlBBINS and others before they became bankrupts brought After the 
*^ an aSion upon the cafe upon fevefal ptomifes againft the jnt«*o«««<»nr 
defendant -Mtf/i/^//, and obtained an interlocutory judgment by thc*pSSntiff 
fiil d!iW/ aeainft him in Trinity term lad, and thereupon a writ of b«comet a 
inquiry of damages was awarded, returnable in Michaelmas term ^^7^** 
laft. On the 8th of September laft, before the writ of inquiry ward* pra- 
was executed, the then ptaintifFs Bibbins and others became ceedscofina 
bankrupts, a commiffion iflued, and the now plaintiffs Hewit and ijljc^af"^' "* 
others were chofen aflignees \ and afterwards the bankrupts Bib^ fignees bring 
bins and others proceeded to execute a writ of inquiry of damages, » f"»« f« «<> 
and to final judgment in Michaelmas term laft, and thereupon ^**^* ^J^*** 
recovered 648/. 7/. for damages in toto; whereupon the af* upoade 
fignees, the now plaintiff's, for the benefit of themfclves and the murrer ju^g- 
reft of the creditors ol Bibbins, brought ^fcire facias againft Man-^ ^^^^ 
telly to (hew caufe why they fhould not have execution upon the 
faid judgment againft him, returnable the firft return in laft 
HUary term ; to which Mantell in that term pleaded the whole 
matter before ftated, in bar, and prayed judgment if the aflignees 
ought to have execution againft him for the damages on the faid 
judgment. The aflignees demurred generally to this jple3| and 
Mantil/jomd in demurrer. 

Bb4 X. It 
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T. It was objeAcd for the defendant, that the moment when 
Bibbins*! became bankrupts, the debt owing to them by ManttU 
was veded in the affignces, and therefore the proceedings of jBi^ 
hws*s to execute tlie writ of inquiry, and to 6nal judgment after 
they became bankrupts, was contrary to law and the fevcral fti- 
tutes of bankrupt, and that the aflignces ought to have fucd out 
-zfcire facias upon the interlocutory judgment obtained by BihUn/s 
againil MatttcU in Trinity term latt, tor him to (liew caufc why 
the afEgnees (hould not have a writ of inquiry of damages, and 
be at libertv to proceed to recover final judgment thereon for the 
benefit of themfeives and the rell of the creditors. 2. It was aUb 
obje£led, that bankruptcy t»ffore the final judgment was an 
abatement of tlie fuit ; that Bihbim*$ were then dead in law, and 
could not proceed one Hep further. 

For the plaintiffs the affiii^nees it was anfwered, i^. That all 
the (tatutes concerning bankrupts are one fyftem of laws made 
for the benefit of creditors, and that a bankrupt may aft for their 
benefit, although he cnnnot do any thing to the contrary. The 
judgment both been fairly obtained, and the prefent writ oifdrt 
facias (hews the sirent oif the affignees to what the bankrupts have 
done in proceeding to final judgment. ' In the cafe of PriddUs, 
Thmas lail Hilary term B, R. the parties were at iffae, and no- 
tice of trial was given ; before the trial Priddk became a bank- 
rupt, and Mrs. PritcharJ was chofen afiignee ; the court upon 
motion permitted the trial to go on in the name of the bankrupt 
Priddky upon the afiignees uuvlcrtaking to pay. the coils of fuit in 
cafe a vv rdii'^l fiiould be given for the defendant. Alexander Belt 
recovered a judgment /r;;;;? 17 Car. 2. againft the defendant, and 
had a tcff.itiwt fire facias to the tertenants \ they appear aifd 
pl«*ad, and there was a vcrdivi.1 again(l them at the affixes iivSt/- 
folk, and judgment tlicreupon ; afterwards Hcit became a bauk- 
rupt» and the conrnifTioners affigned the original judgment lo 
Pluinmcr, wlio in Ali./.atlm.is term 7 tV. 3. moved the court that 
it ir.ight be entered to entitle him to the benefit cf tlie judgment 
upon the fire ftcia J J which was ruled accordingly without bting- 
ing a new fire fjiias^ (7//:'^ /;^/tf fays the reporter,) 5-^/^.88. 
Plummtr v. Lea ; winch cafe (liews that the courts will give the 
creditors all the affi.t'nce they can for the fpeedy recovery of 
diib.s owing to ti^c Laiikrupt, without turning them about. A 
mi.\ has a judgment in debt, then becomes a bankrupt, and after- 
wards fues out execution •, the money is levied and brought into . 
court, the affiance moves tlut it may not be paid to the plaintiiF 
the bankrupt, lurnnifing that \he judgment was affigned to him; 
the court detained the money until the affignec brought 2/dre 
facias to try the bankr.ujncy. Fror.' this cafe it appears, that'if it 
had appeared on record to the court that the plaintiff was a bank- 
rupt, they would have ordered tlie money to be paid to the af- 
Cgnee. In the cife at barbie appears by the defendant's own plea 

. that 
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that Bihbinis arc bankrupts, and whether Mantell is in execution 
at the fuit of Bibbinis^ or the aflignccs, it can make no difference * 

to him. After a writ of inquiry executed, the defendant moved 
to (lay tht proceedings ; the plaintiff fince the aftion brought 
having been difchargcd by the infolvent debtors* aft, and having 
afligned his debts and eflFefts for the benefit of his creditors, the 
court rcfufcd to make any rule, and faid, the aflion brought be- 
fore the difcharge and aflignment mud proceed. Hedley v. Brow/i, 
2 Barnes 308, This cafe (hews, that the court permitted the » 

affignee for the benefit of the creditors to proceed in the name of 
the debtor to recover judgment in bis name. 

Wthnot C. J.-^When a motion was made in the cau/e of Bibbirts 
V. Mantell in lafl Michaelmas term, I had fome little doubt whe- 
ther the alTignces ought not to have fued out a fcire facias upon 
the interlocutory judgment, but upon further and more mature 
conCderation I think we may, with juftice, give judgment for the 
alfignces in this cafe. Courts of law have interfered equitably 
in many cafes of bankrupts, and if they can fee upon the face of 
the whole record that the alfignees are entitled to recover, they 
will ufe their utmoft fagacity and aftutia to give them judgment. 
That they are entitled to this debt is as clear as the fun, and the 
bankrupt has no right to receive this money ; therefore unlefs we 
are bound down by the rules of law and former determinations, 
we will not turn the aflignccs round; it is truly faid, that tlic 
ftatutes of bankrupt form one body or fyftem of law mace for the 
benefit of creditors, and every a£l done by the bankrupt for the 
benefit of his creditors, th'e courts will liberally conftrue to^ be 
right and juft, but contrary of acts done to the injury or difad- 
Yantagc of creditors. It has been objcfled, that the right and 
property of this debt was fo abfolutely diverted out of the Bib' 
Hns's when they became bankrupts by the ftatutes, that they 
could not ftir one ftep further in the caufe againft Mantell. In 
anfwer to this, it appears on this record that Bib/>ins*s had ob- 
tained an interlocutory judgment, and the court awarded a writ 
of inquiry before the bankruptcy. The defendant Mantell after- 
wards had no day in court, nor could he afterwards plead anv 
thing to the a£lion. The taking the inquifition and entering final 
judgment were only the conclufion and necefTary confcquencc of 
the interlocutory judgment, for the court themfclves, if they had 
fo pleafed, might, upon the interlocutory judgment, have alTefled 
the damages, and thereupon given final judgment before Bibbin/$ 
became bankrupts, and the inquifition is only a matter of courfe 
taken to inform the confcicnce of the court. There is no found-^ 
ation to fay that the bankruptcy was an abatement of the fuit 
againft Mantell^ for fuppofe the effefts of the bankrupts- (houhl 
Amount to pay ao/. in the pound and more, furely they might 
afterwards proceed to final judgment: the final judgment cannot 
he void, for the iiiterlocutory judgment entitled j5i^^//i// to recover 
fomethin^, which by the inquc(t wa^ afcertained ) the affignees 

by 
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bv bringing this fcire facias^ have exprefslj affirmed the ad of 
Bibhins*s proceeding to final judgment. There is no doubt bat 
II Mod. ^ fare facias lies upon an interlocutory judgment ; and it wai 
Howv. Tu- objeftcd that the affignees ought to have taken up the caufcat 
^^* that period, but if they had, this plea does not lie in the moodi 

of the defendant in anfwer to the ailignees \ indeed if the bank- 
rupts themfclves had brought z fcire fadmSj this plea might baie 
been good, becaufe after thejr became bankruptSj perhaps thej 
could have no legal right to have execution. Upon the wholei 
I Mod. 93. the defendant's plea, difclofes fuch iz(X% as (hew the aiTignees 
ought to recover, and therefore I am very clearly of opinion thcf 
muft have judgment. The cafe of P riddle and Thomas is not b 
ftrong as this. 

Bathurfl J.-T-The a£lion certainly doth not abate upon the 
plaintiff's becoming a banknipt, nor doth it abate if a defend- 
ant becomes a bankrupt ; we here muft look on this judgment as 
a right judgment while it remains unreverfed by another court, 
we cannot fay that a judgment of our own pronouncing is nul 
and void, in law. 

Judgment for the affignees /«r curiam^ abfente Gould]* 

■ verfus Cooper. C. B. 



I N replevin, the defendant avows under a diftrefs for rent doc 
* from the plaintiff to him upon an afligment of a leafc of a 



Ldfcefor 
reirt afligns 

canSiTdif** ^^^^ ^^^ yc:krs to the plaintilF, in which aflignmcnt there is uo 
tnin for ' claufe of diftrefs •, the (ingle queftion is, Whether this isi fuch a 
>wt> rent for which a dillrefs lies, there being no reverfion in tb« 

defendant. If was faid for the defendant that although rent be 
incident, to the reverfion, yet it is not an infeparable incident, 
and therefore it may be fevered from the reverGon ; and al- 
though there is no claufe of diftrefs in the aflignment of the 
term, yet the rent referved thereupon may be confidered as a 
rent-feck, and diftrained for by the ftatute 4 Ge^. 2. c. 2%. feci* 
and that it appears clearly to be the intent of the parties that 
the plaintiff* (hould pay rent to the defendant -, this cafe was ib 
clear, that the court gave judgment for the phintiflF without 
bearing his counfcl. 

Cttrla — There arc two ways of creating a rent ; tlie owner 
of the lands eitlier grants a rent out of it \ or grants the lands 
and refcrves a rent j there is no fuch thing as a rent-feck, rcnt- 
fervice, or rent-charge ifluing out of a term for years* Bro* DetU^ 
pi. 3(7. cites 43 Ed. 3. 4. per Fyncbden Ch. Juft. C. B. If a nuH 
bath a term for years, and grants all his cftate of the term ses* 
dering certain rent, he cannot diftrain if the rent be in anear: 
This cafe is law and in point; therefore if the arowant will 
• recover what is owing to him from the plaintiff^ he muft bring 
his a£lion upon the contra^. 

Judgment for the pl^tiff /^ Mam 0$rkm. 
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Smith vtffns Catteh C, B, 

^FECIAL adion upon the cafe^ wherein the plaintifF declares Aa>oblbr 
*-^ that whereas by the laws of this realm no perfon ought to be ^°}f[°^ ^ 
arrefted without a probable caufe, yet the defendant falfely and infcrSafoourt 
tnalictoufly, without any probable caufe, in the court at Davefi" wUn n« 
try fued out a precept againft the plaintiff in an action upon the "*'• **" 
cafe, which the defendant falfely and malicioufly caufed to be |^*' *** 
indorfed for bail for 2/. 141. ag^iind the plaintiff, and thereupon 
caufed the plaintiff to be arreded and held to bail for that fum ; 
and the plaintiff avers that he only was indebted to the defend-^" 
cint in 30/. and no more, and that the defendant had no right to 
hold him to bail by the law and cuftom of that court for that fum, 
whereas hi: malicioufly held the plaintiff to bail for 2/. 14/. in 
order to opprefs him, to his damage. Upon not guilty there 
wa€ a verdict for the plaintiff; and now i! was moved in arreft 
of judgment, that it did not appear upon the face of the decla- 
ration for what fum the court^at Daventry could hold to bail % 
but per curiam^ fince the ftatute of la Geo, i. for preventing 
frivolous and vexatious arrefts, no perfon can be held to bail in 
an inferior court for Icfs than 40 x. and here it is averred tliat 
no more than 30 x. was due to the defendant, and that be had 
no caufe of aftion whereby, by the law or cuftom of the court 
of Davetitrsy the plaintiff ought to be held to bail. The declara* 
tion is well enough ; the (ling of all thefe kind of anions is nut* 
ike ^ixd falfehoody and injury done in purfuance thereof. 

^ . Judgment for the plaintiff. 

Rogers verfus Payne. C B.' 

IN covenant, breach afligned for non-payment of a fum of Coreiuat 
* money ; the defendant pleads a difcharge (in the nature of a ^? P'yroen* 
Tcleafe) without deed, in fatisfaflion of all demands. Upon aimlM ^ 
demurrer it was.objeded for the plaintiff, that the plea i^ ill ; ^Tcbarged 
for that a covenant to pay money which is by deed cannot be 2^^^^ 
difcharged without deed, 6 Rep, 44.^1. Blake's cafej and of that VeW. 192. 
opinion was the court, and gave judgment for the plaintiff. Cro. jtt. 
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Drage, Efq. ver/iis Brand. C. B. 

Debtibri np HE defendant's Icafc of a farm belonging to the plaintiff, 

SSdes 'uie ending at Lady-day 1766, and being defirous to hold the 

jury ought farm another year, articles of agreement were executed between 

lotffefsda- the plaintiff and defendant, dated the 26th of'Marcb 1766, that 

th?Seach" ^^^ defendant (hould hold the farm from the 25th March 1766, 

affigfiedf ac- for one year longer, and the defendant thereby agreed to hold the 

^hTft"* % {^tne for that term, and not to cut any tree or trees growing 

S & 9 W. 3. thereupon under the penalty of 500 /., and would leave the fences 

cap. 10. and in good repair. The defendant having very much mifufed the 

S'^d'b^-^"^ farm, and cut down almoft every tree growing thereupon, the 

a Ten re Vi- plaintiff* brought an adlion of debt for the penalty of 500/., and 

cias4le novo alledged that the defendant had cut down a great many trees, 

wwd^, (tnentioning them,) and that he did not leave the fences in good 

repair, whereby an adion hath accrued to the plaintiff" to have 

and demand of him the faid penalty of 500/. Upon ml Jekt, 

there was a verdiA for the plaintiff, that defendant owed tht 

debt, and they found one (hilling damages and 40 /. cofls. 

Whereupon it was moved for the defendant upon the 8th and 
9th of W^. 3. cap. 10. that the jury ougI)t to have taken into 
confidcratlon and affefled the real damages done to the farm, upon 
the breach afligned in the declaration, and if this verdifl is to 
(land, the plaintiff may take out an execution for the whole pe« 
nalty of 500 /• and his coils, and the defendant will be obliged to 
go into Chancery to feek relief, which the (latute was made to 
■ prevent. After hearing counfel on both. (ides, and time taken to 
confider, the court was of opinion, that a ventre Jadas de novo 
ought to be awarded ; that the flatute was made for the benefit 
of defendants ; that the plaintiff was bound down by the ftatute, 
and obliged to affign as many breaches in this cafe as he pleafed; 
that the damages might be affeffed by the jury upon each breach^ 
and it is not in the plaintiff's eleftion to take a verdift for the 
whole debt, as he has done in the prefent cafe j and there muft 
go a venire facias de novo^ the verdict being dcfedive. 
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Bibbins and others verfus Mantell, a Prifonen C. B. 

'T^HE plaintiffs having proceeded to final judgment in laft Final jndg- 
^ Michaelmas term, when the defendant was a prifoner, and "'ri^-gj^'i* 
the plaintiffs not having charged him in execution in laft Hilary Michaelmas 
term, according to^he rule of the court, it was now moved on the term laft, ihc 
behalf of the defendant that he might be difchargcd out of prifon J^^^^*^^ 
hy fuperfedeas ; to which it was anfwered and admitted, that the bankrupts, 
plaintiffs did proceed to final judgment againft the defendant in afligoeet 
laft Michaelmas term, but the plaintiffs being then bankrupts ^J*,"l.ge"J[m 
could not legally charge him in execution, neither could the af- in exrcatioa 
fignees under the commiflion of bankrupt charge him, without inHilarv 
firft fning out tl fcire facias to (hew caufe why they (hould not ^Jl p^e- 
have execution upon the judgment againft the defendant, whicn mted br 
they accordinj>ly with due diligence fued out returnable the firft tb« <icfend- 
rcturn of laft Hilary term, to which the defendant pleaded a plea *JV ^^1^*^ 
which w,TS held to be bad upon a demurrer, in this very term, faciu. 
(fee the cafe of Hewit i^aL jij/igneesj &c. v. Mantell before,) and 
therefore the defendant himfelf by pleading a bad plea has hin- 
dered the aflignees from charging him in execution in laft Hilary 
term, which they might have done if he had not pleaded. 

Curia — Bibbins^s the bankrupts could, not charge the defend- 
ant in execution in Uft Hilary term, becaufe the affignces were 
entitled to the benefit of the judgment, had then brought 2Lfcire i Mod. 93. 
facias upon it, and,- M Mantell has atiy lands, (which he may have 
for any thing we know) they may perhaps choofe an elegit againft 
his lands, and not to charge his perfon in execution. The rule 
to ftiew caufe why the defendant fliould not be difcharged by 
fuperfedeas was difcharged, the affignees having proceeded with 
due diligence. 

Denny verfus Trapnell, Efq, C. B. 

•TPRESPASS for taking and carrying away an anchor of the Aninquifi- ' 
^ plaintiff at Ipfwich^ of the value of 6 /., judgment by //// dicit tion uiccn 
was of laft Hilary term, and a writ of inquiry of damages executed J^^^.^l^ 
in the laft vacation, April the 14th, (returnable the firft return of riffsexiraor- 
the prefent term,) before two perfons under-ftieriffs extraordinary "^'^"^J^^. 
appointed by deputation under the hand and feal of the high- hij^Ift^V 
(hcriff of Suffolk for that purpofe ; the jury afleffed 77 /. for the can appoint 
plaintiff's damages. This term began upon Wednefday the 20th norao^^a 
of Aprily and upon Saturday tht 23d, being the 4th day in term, hcriff el!" 
at three o'clock in the afternoon, the plaintiff^ might have figned traordinary. 
final judgment if he had pleafed, but not having fo done, thp 
defendant ca Monday the 26th of Jpnl moved the court that the 

inquiCtion 
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inquifition might be fet afide for twoi-eafons, firft, bccaufe the 
high-fhcriff cannot depute two perfons to take an inqueft, for if 
he can appoint two, he can appoint twenty-two^ or any other 
number; arf/y, becaufe tlie damages of 77/. ^aflefled for an an- 
chor worth no more t!ian 6 /. are excelGve \ whereupon a nle 
was made to (hew caufe why the inquiGtion. fliould not be fet 
If ftnljydg- afide. Upon (hewing caufe foj the plaintiff it was obje£ted, that 
before^fign?^ this motion was like a motion in arred of judgment, or for a new 
cd» a motion trial, and tlierefore the defendant not coming to move it within 
to fet a6de f}^^ f;,.ft fom- ^jj|ys in term, according to the courfe of the court, 
tion"imty be ^^^ ^^^'^ ought not to have been made \ fed mm allocatur y per cu- 
made the rtMit — ^The defendant made ti^c motion before final judgment 
6tfa day in ^^s figncd, and fo came foon enough, idly^ It app^^red by afi- 
[h^l^f davits on the behalf of the plaintiff, that he was a fifhermaoi 
ift^wy it that his vefTcl was lying at anchor in the port of I^fwkh^ and 
teturjublc yeajy to fail in order to fifli for fprats ; that fuch filherman, in 
the fprat feafou, can get 20/. per week clear ; that the defendant 
diilrained the anchor worth 6/. for a toll of 8^. pretended to be 
due for every fifliing vefTol there, and that by the taking away 
the anchor the plaintiff was delayed in his voyage about two 
weeksj and that the defendsmt upon the executing; the writ of 
inquiry made a defence, and therefore it was faid the damages 
were not excefTive, 3^/)^, It was faid, that the pra£tice of ap- 
pointing an under-fherifF extraordinary upon fuch occafion as 
this, had been often allowed by the court of King's Bench \ and 
i^hly^ That the plaintiflF's mofl material witnefs was gone to fea, 
and he did not know when he would return, and therefore the 
inquiation ought not to be fet afide. For the defendant it was 
replied, that the pra£ticc of the King's Bench of allowing the 
appointment of one under-lheriff extraordinary was right enough, 
but there is no inflance of an appointment of two unde^(heri& 
extraordinary in one ctfufe ; and that the defendant would admit 
the evidence before given by the now abfent vitnefs. 

Curia — We (hall fay nothing as to the damages, whether they 
arc, or are not exceflivc. There is no inllanct of deputing two 
under-flierifFs extraordinary to take an inqueil, for if the high- 
flierifFmay appoint two, he may appoint twenty or more, if he 
can exceed one, no line can be drawn to limit the number: be- 
fides, it appears that the fworn/under-fheriff lived in the fame 
town, and therefore the writ of inquiry ought to have been exe- 
cuted before him. Let the inquifition be fet afide, and the writ 
of inquiry be executed before the judge at the next aifizes for the 
county of Suffolk^ and the evidence of the abfent witnefs be ad- 
mitted at the defendant's requeft. 

Serjeant Leigh for the defendant j Serjeant Fofter tot the 
plaintiff. 
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Garratt vetfus Mantell, a Prifoner. C. B. 

n ULE to ihew caufe Vf/hj the defendant (hould not be diC- A prHbii«r 

*^ charged out of cuftody by writ qI fuperfedeas^ the pkintiflF not Jp"** • "^ 

haying charged htm in execution according, to the courfe of the puli^ff is ^ 

court. Upon (hewing caufe it appeared to the court that final not obliged 

judgment tor 6000 /• debt, after a verdi£k was Ggned and entered |2^^J[|' ^ 

in the vacation after laft Michaelmas term, that upon the 27th day cation the * 

of January^ the 4th day in the laft term, the defendant was brought sd term 

up in order to have been charged in executioui but a writ of error J^^^"^ 
was then brought and allowed, but no bail was put in thereupon ' 
until the 30th of January: ; that an injun£iton bill was filed by 
defendant againft the plaintiff, but no injundlion was fued out. 

Curia^ rhe plaintifi^ (hall have the wbole^ V!Z. every day of fonpta'a- 
the fecond term after final judgment figned, to charge a pri- {j^ ^^^ 
foner in execution, and it appears the defendant has hindered the ^ay^^the 
plaintiff from fo doing, feveral days in the laft term, by bring- 2d term to 
ing a writ of errorj therefore the rule muft be difchargcd. ^^*^ * 

Freeland ver/t/s Hunt. C, B. 

IN covenant, on a deed of aflignment by the defendant of par- After • de- 
ticular debts, and he covenants that none of thofe debts were ^^^^ "»f(i«^ 
._mfied ; judgment by default, and a writ of inquiry executed j j^*|7'*' 
a fatal miftake being now found out in the declaration, it was dc/tndaot 



fatisfied; judgment by default, and a writ of inquiry executed j j^*i7'*\hc 
a fatal miftake being now found out in the declaration, it was dc/tndaot 
moved that the interlocutory judgment might be forthwith en- "ot allowed 



tered upon record agreeable to the declaration delivered, and the JJ^^^ijl'^^ 
roll be brought into the proper office, and that the defendant miftake in 
might have four days to move in arreft of judgment after the tj»e decivi- 
roll is brought in. Upon (hewing caufe, it appeared that the ^"^' 
defendant attended the executing the writ of inquiry by counfel, 
and crofs examined the plaintiff's witnefTes. 

Curia -^Vfc lament that entries on the roll are not made at the 
times when they ought to be made; the rule muft be dif- 
chargcd, becaufe the defendant did not rely on the miftake, but 
}ia8 made a defence on the executing the writ of inquiry. 
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In the ComtnoQ Pleas. 

Nofa ; Trinity term in the 8 th year of king G«. 3. began orf 
the 3d day of June 1768, when the court ordered, that upon 
procefs returnable the Jlrfit fecondy or third return of any term, 
if the plaintiff declare within four days before the end of the 
term, the defendant ihall plead without an imparlance. 



TRINITY TERM, 

S'Geo. III. 1768. 



Bates vtrfus Barry, Efq. C E. 

A defendant HT^HE plaint! fF brought a former^aftion againft the defendant^ 
was held CO J|[ held him to bail for 70 /. declared againfl him in an adion 
time*fo^'the ^P^^ ^^^ ^^'^ "P^" * fpccial agreement in' writing under the de- 
fam'! caafe fendant*s hand and feal, not (lamped ; and the caufe being at 
of aaion, iffue^ the plaintiff's attorney found out he had made a miflake 
hl7lfnn^ in declaring in an adion upon the cafe, the writing being 
tinued the made and executed in Ireland^ where no (tamps arc neccf- 
firJt writ, by fj^y was a good deed, and the plaintiff oupht to have declared 
miiukc. *" covenant^ therefore he ducontinued that aCiion upon payment 
of cods ; and having now brought this fecond writ for the ftme 
caufe of aflion, and arrefled the defendant a fecond time, where- 
upon the flieriff hath returned a cepi corpus : it wias moved that 
the defendant might be difcharged out of the cuftody of the 
flieriff upon entering a common appearance, for that it was op- 
prefliiig and haraffing the defendant to arreft him, and oblige 
bim to put in fpecial bail twice for the very fame caufe of a£lion. 

Cf/n'a^-This feems to have been a mere miftake, and not done 
with any intent to opprefs or harafs the defendant ; if any fuch 
intent had appeared^ the court would certainly have difcharged 

14 the 
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the defendant upon entering a common appearance ; but it would 
be too much to fay the plaintiff in this cafe (hould lofe his bail 
bjr a mere flip of his attorney ? fo the rule was difcharged. Ab^ 
fiiite 3athurft ]. 

Evans verfus P , an Attorney of the C. B, 

TfFANS and one C made an affidavit againft P. that he had J^«a •ttor- 
•^-^ been guilty of fome malpra£licc wifli rcfpeft to a bill of "^,J^^w' - 
cofts for buGnefs done in the county court of Monmouth^ where- any thing 
upon it was moved that he might anfwer the matters of the affi«' "^^^z q«M- 
davit ; to which it was objcfted on the behalf of P. that this was J^'^-^*'" 
a tranfadion in an inferior court, and this court would not in- an inferior 
tcrmeddlc therein ; and cited a cafe of Henderfin v. Udertm^ ^^^^^ ^« 
Hilary^ 3 Geo. 3. C. B. when upon an applicatbn of this fort,'JJ]^g^[J, . 
this court thought they had no power to proceed againft an toanfwercbe 
attorney of the court in a fummary way, charged with a miibe- coo^Uinu 
haviour in his pradipe in an inferior court, (the Mayor's court of 
Nnocqftle^) to make him anfwer the matters of an affidavit, be-' 
caufe they could do nothing with the raufe, but muft leave that 
vajlatu quo* 

Curia^'An attorney cannot pra£tifc in an inferior court if fitf 
is not an attorney of a fuperior court, and that is thereafon why 
this court interferes : where deeds are put into an attorney's 
hand (who happens to be concerned for the adverfe party) and 
not re-Klelivered, this court interferes; and if an attorney of this 
court doth any thing wrong any where quatenus attorney, this 
:ourt interferes, whereupon Mr. P. agreed to accept of a lefs 
funi than he had demanded in th.e county court of Monmouth^ 
and the matter was conipromifed at the bar. 

Perkin verfus Prodior and Green. C. B. 

TRESPASS for entering the plaintiff's houfe, and difturbing Trtrptft lies 
him in his pofleffion thereof 5 the fecond count is for ex- Sjm«^- ' 
)elling him from the pofleffion thereof 5 upon the geoeml Iffue S?coin-^* 
his caufe was tried before the Lord Chief Juftice /FxAix^/ laft miffionof 
Eafier term at Wejlminjler / verdia for tlic plaintiff^ damages 40/. )^^^ 

. againft « 

TTic evidence given at the trial was as follows; viz. That the ▼'»^^ie'> 

»latniiff on the 8th of April 1763, purchafed of one IFiUiam J^Sf^^"^ 

joodall^ a publican, his intereft in a term of years iu a houfe he liable to be a 

vasil^n in poffeffion of, and held by leafe (being the houfe ia >Bkittpu 
vhkh, iic.) which leafe bad been fome time before depofited in 
he hands* of the defendants, who are brewers, (of whom GoodaU 

Vol. II. C c bought 
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biuglit kii. \fQCtj) as a fecuritj for a debt due to them frooi 
Gc§dall: that Goodb// granted to the plaiDtiffaii under-kaie, for 
wkicU he pail} Goodall 40 /. for the good -will of the hoafe, and 
paid him 35 /. for the goods in the lioufe ; that upon the 26th of 
^prii 1763 a commiflion of bankrupt iflued againft Goodall; he> 
was thereupon declared a bankrupt^ and the mefiengcr feized all 
the goods la the houfe, which were bought by the plaintilf of 
Goodall with the knowledge and upon the recommendation of the 
ilefendants ; the pkintiflFcontiuuing in pofTcffion Hinder his, under- 
kafe» aod the deCendants being afljgnees of GoodaUf brought an 
ejecbnent 2% aflignces againft the plaintiff, recovered, aud pat 
ooo oi their fervanta in pofleffion of the houfe : that the pbimiff 
hflvtag at an expeace got another public houfe in the fame ftreet, 
applied for a licence, which was much oppofed hj the dtkudm 
ym 'f but the jufttcpes being informed how the plaintiflf had been 
Vseatcd by the defendants, did remove the licence to the pbuntiff, 
. and fiiid they never would licenie the houfe fo taken pofief&onof 
by the defendants ; and within twelve months afterwards the 
defendants furrendered their pofieflion under the judgment ia 
ejeclpKnt to the original landlord, by which the pbuntiff 's tote« 
kQ: io the houfe was loft : that the plaintiflF hearing of the late 
determination in the court of King's Bench, that -a vicluaHer ot 
common alehoufe-keeper is not liable to a commiflion of bank* 
fupt» bcought trover for the goods and recovered 35 /• thcfiun 
he pnid for the £une, and h^s now brought trefpafs and recovered 
the £um. of 40/i damag^es. NUa; the commiiEon of bankruptcy 
Was (kiperfeded the 2d of February j 768. 

It was now. moved for a. new trial, for two reaCons \ firft, that 
treipofs W k^ armiS' doth not lie in this cafe ; idly^ that 40/. da- 
Images are exceflive ; upon fliewing caufe it was anfwered for the 
plaintiiT that trefpafs vi ^ armis is the proper a£lion, and that 
this is like the cafe where an execution has been executed upon 
an irreg^ijar judgment, which is afterwards vacated; trefpafs vf 
Isf armis-Xm againft the plaintiflF in that judgment', ^dly^ The 
damages in this cafe are what the plaintiff hath really fuftained, 
fpr he gave 40 /. for the good-will of the houfe \ they belong to 
the jury, and are not exceflive. In anfwer, it was faid for the 
plaintiff, that this adion was brought before the commiffion was 
a£tuaJly fuperfeded, for the Lord Chancellor's order for fiiper- 
fediog it, vir«s only madjc two days before the trials and that while 
the commiflion was fubfifting they a^ed under a proper autho- 
rity, and could not be trefpaflers ; 2 Roll. Abr. 555. 6 T. fL 4. 
he who comes to a thing lawfully cannot be a trcfpafier : ta 
which It was aiifivered^ that the caufe determined in Bum9JBtMpi% 
Eafhr term 1 767> of ^<^ ▼• Rawlinfon^ was trover broogfaft in a 
fimilar cafe to this, before the commiffion was fupei^sddd } Aevi 
Clive]% Turner Y^ Fds^t€% i Lev. 95. upon a judgment izamm 
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officer 18 excufcd for executing an execution, but the partf it 
not ; the court took a few days time to conGderj and then garc 
judgment to the following cflfeft : 

Curia —If the latc rcfolution in B. R. that a viAuallcr cannot 
be a bankrupt, had not happened, probably the prefent afiion 
would never have been brought; and the Chief Jullice^ who 
tried the caufe, thought it a very hard cafe, and did recommend 
it to the ]MT^ to find fmall damages ; but they found 40 /., which 
he thought they meafu red by the fum which the plaintiff paid 
Goodali for the good-will of the houfe. It is now moved that, 
in point of law, trefpafs will not lie •, 7dlj^ that the damages are 
cxceffive ; the prefent aftion is againft the perfons themfclves 
who fued out the commifTion of bankrupt, who are bound to 
fupport the legality of their afts, and is not like the cafe of an 
officer executing a writ of execution upon a judgment, which is 
afterwards vacated. We are all of opinion, that the commiffion 
of bankruptcy is void, and of no avail •, the jurifdiAion concern- 
ing bankrupts is confined to particular perfons add cafes ; as, 
that thd perfon fubjef^ to a commiffion mud be a trader, muft 
be indebted in fuch a fum. mud do'fome particular a£l, lie. istc. 
The court of Chancery ads herein folely upon the applicatioa 
of the party petitioning, at whofe pejril the commiffion iffiies; 
and if he fues it out upon any falfe fuggeftiony^the law gives a 
remedy againft him to the party whofc liberty and property is 
thereby invaded ; there are a variety of commiffioners whofe 
power and jurifdidion are limited and confined, which if they 
exceed, the law will give remedy againft them ; and where 
courts of juftice nflume a jurifdi£lion which they have not, an 
a£lion of trefpafs lies againft the officer who executes proceftf 
becaufe the whole proceeding was coram non judice^ the cafe of 
thtMarJbalfea^ 10 Rep. 76. a. b. \ where there is no jurifdi£iion at 
ail, there is no judge; the proceeding is as nothing. This is 
the very dafe of tht Marjbalfea\ the party in this cafe is no 
trader, there is no foundat'ion to build a commiffion upon^ the 
commiffioners. had no power at all. Where a rate is unduljr 
taxed, the warrant of the juftices of peace for levying thereof 
will not excufe the churchwarden or ovcrfcer of the poor who 
diftrains for it ; Nichols v. IValher and Carter^ Cro. Can 395. 
And it is not like where an officer makes an arreft by warrant 
out of the King's court, which* if it be error the officer muft not 
contradiA, becaufe the court hath general jurifdidion ; but 
here (fays Juftice Croke) the juftices of the peace have but a par- 
ticuhr jurifdi£lion. The cafe of SVrjr v. Huntington (s^ at. 
Hard. 480. is a very ftrong cafe. . In trover for goods levied by 
warrant of the commiffioners of excife, the queftion was, if 
they adjttdge low wines to be *Jfroffg wateri perfeftly made, •wineiln . 
upon the J^at. 12 Car. 2. c. 23. Whether an aftion lies againft the Htrdr. 48a. 
olBccr? Per Hale Lord Chief Btron—Thc commiffioners have jJ^VSS.* 
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wAj X ftioted, limited jurifdi£ltons and if they exceed it, that 
does QOt take away the jurifdidion of this court. Special jurif- 
diAions are circumfcribed : i. With rcfpcA to p!ai*^ as a /r^ or 
m corporation : 2. With refpefl to perfons^ as '10 Rep. the cafe of 
the Marjbalfea : 3. With refpefl to the fubjed-matter of their 
jurifdi£hon ; and the ftatute limits their jurifdiflion in all thefe 
three refpe^s ; and therefore if ihey give judgment in a caufe 
arifing in another place, or betwixt private perfonsy or in other 
matters, all is void and coram nan judidf as if thef (bould ad- 
judge .r^ water to ht Jlrong water. Where a judgment it va- 
cated for irregularity, the party is never excufed, if an ezeca« 
tion is executed thereupon j. yet the (heriff's officer isexcufed, 
becaufe he has the king's writ to warrant him. Turner v. Fd» 
f^te^ I Lev. 95. I SiS» 272. Though th^C^pafes have been 
fometimes grumbled at, yet they are ff^ Uw. Cartt. 275. 
2 Stra. 509. In the cafe of an irregular judgment againft the 
plaintiff, and a capias ad fatisfactendum execuied thereupon, in 
trefpafs s^nd imprifonment the party and the officer joined in a 
plea of ju(li(ication under the writ; and the officer was there- 
fore held guilty as well as the party; but where a judgment is 
revcrfrd for error it is different, and (lands good until reyerfed *, 
one cafe is the fai|lf 'of the party himfelf, the other is the error of 
the court. Smith v. Dr. Bouchier and others, vice-chancellor, 
judge, gaoler, and party, in a caufe in the chtncellor's court of the 
univerfity of Oxford: the queftion arofis upon a cuftom, that a 
plaintiff making oath that he has a perfonal adion againft any 
perfon within the precinds of the univerfity, and that he Muves 
the defendant will not appear, but run away, the judge may ^ward 
a warrant to arreft him and detain him till fecurity be given for 
his anfwering the complaint. On the 7th of Aupifi 1 73 1, the 
defendant Bouchier having the privilege of the univerfity, made a 
complaint to the defendant Shtppen the victr-chanccllor of a per- 
fonal a£lion againft the plaintiff 5im/^ to his damage of locoA 
according to his eftimation, and that he fufpeSled the plaintiff 
Smith would run away; that he took lus oath of -and upon the 
truth of the premifeSf upon which a warrant was granted to the 
other defendants, who arrefted Smith and kept him in prifon eight 
days for want of furcties. The court held, that the party muft 
fwear to his belief of the defendant's deGgn to run away, in order 
to give the chancellor's court this jurifdidion, and that fwearing 
that htfufpeBed the defendant would run avvay was not fufficient, 
and that nothing but belief would do, therefore the whole vras 
coram ncnjudice; and Lord Hardwich was of opiniou, that tre^ 
pafs audfa'fe imprifonment well laid againft the vice-chancellor, 
judge, gaoler, officer, and all of them; and though ^ Jtim 
Strange in hi^ report of this cafe, 2 Stra. 994. fays, that the offi- 
cer and gaoler might have been cxcufed if they had juftified 
v^ithout the bailiff or vice-chancellor, yet it feems iheycooIdDot^ 
as the whole proceeding was coram nonjudice^ and a mere nullity . 
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(therefore quare as to that point). See the cafe of Martin and 
Marjbally (the mayor of Tork^) and JEVy, a ferjeant at mace^ 
Hob, 68. in trefpafs and falfe ireprifonment, where the prefcrip- 
tion was for the mayor of Tork to dire£l precepts for appearance 
in the court of Chancery there s the court held fuch precepts muit 
be intended to be made in writing^ and becaufe the julufication 
did alledge that the command given by Marjball the mayor to 
Key the officer to take Martin was by word^ the plea was held ill. 
This \\ agiilnlf % judge of a court a£ling where he had a limitedl 
jurifdP£lion, but had no jurifdi£lion of procefs ore tenus^ fo the 
a£iion well laid againft him : there muft be a jurifdidion of die 
procefs as well as of thtperfon andcaufe. 

In the cafe at bar we lay the fuperfedlng the commiffion of 
bankruptcy entirely out of the cafe, as if it had never been fuper* 
feded at all. The commiffioners had no more power to z(k under Hiri. 47t« 
the commiffion of bankrupt againft Goodall who was a vifluallery 
than if he had been a divine, a lawyer, or a phyfician : although 
it may be thought hard to adjudge a man a trefpafler in a cafe 
heretofore doubtful, yet the law cannot bend to particular cafest 
and it is more for the general utility to fuSer particular hard 
cafes, than to give ufurped authority any effed at all ; the hard* 
(hip cf particular cafe^ is thereby moft amply compenfated to the 
public. 

As to the damages, the Lord Chief Juftice was plcafed to fay, 
he wifhcd they had been 40/. inftead of 40/. ; that he thought 
there was a foundation for the jury to have Icflcned them, but 
they thought otherwife, and they (he h\A) are the conftitutional 
judges as to damages ; and there muft be fome very extraordinary 
condud in a jury to induce the court to meddle with damages. 
So thepojlea was ordered to be delivered to the plaintiff, whd (imI 
judgment. 

John Connor verfus John Connor. C. B* 

70HN Connor of Barnett was fummoned to anfwer ^a£/r . What Itfaf- 
Connor of a plea that he render to him 68/. which he owes fi?*»wt «r. 
to him and unjuftly detains, (s'r. and whereupon the (aid John ^\^^, 
Connor declares upon a bond ; the defendant craves oyer or the 
bond and condition, which is fet forth ; whereupon the defend- 
Wt demurs in law, and (hews for fpecial caufe of demurrer that p^er 70. b. 
it does not appear that the plaintiff hath any caufe of aflion, or mviia. 
that the defendant is indebted, or that he executed the bond. It f ^- ^"'* 
was objeAed, that it did not appear to the court which John Con- * 
nor executed the bond^ becaufe there is no diftinAion by way of 
addition to the name of Joht Connor after the firft line of the dci^ 
claration : to which it was anfwered and refolved by the court, 

Cc 3 that 
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Bro. Addi. that fttflicient eeruiaty appears upon the record that J^bn dwm 
^t ' *^* ^^ Barnett is indebted upon a bond executed by him to Jcbn Conmr 
S»!pL 76. of FridafjlreiU the oyer whereof is fct forth \ and therefore Jiin 

Connor ox Friday-Jlreet mud have j udgmtnt againft John Connor of 

Barnett. 
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Rogers verfus Carter, Elij. C. B. 

A gime- 'T^ RESP ASS againft the defendant, a j udice of the peace, ibr 

keeper of* J[ taking and carrying away the plaintiff's gun from him. 

mMo/hai Up®" *^^ general iffue Not guilty, which was tried before Lord 

a right to Mansfield upon the home circuit 1a(l fummer, there was a verdid 

carry ■ gun for the plaintiff'; and Serjeant Nares having moved for a new 

"t TfAe ^*'' ^^' J***'^^ Gould now reported to the court the fads proved 

niaor. at the trial, as they had been ftated to him by Lord Mansfield g 
viz. 

That Lord /f., lord of the manor of Rhigwood^ by writing under 
his hand and feal, on the 26th day of Augitft laft, made and ap- 
pointed the plaintiff his ^/7i7/r-i^r/^r within the faid manor, which 
appointment or deputation was duly entered and regiftered ^ith 
the clerk of the peace where the manor lies on the ayth of 
Augufl i that on the loth olOHdier lad the plaintiff hunted abd 
beat for game in the faid manor, and in a large field thtrt fprung 
m covey of partridges ; after their iirft flight h^ (hot Ht them 
within the manor ; they took a fecond flight, add the plaintiff 
purfued them out of the manor, but could not find them i at he 
Was returning again to the manor of Ringmwodf he was net by the 
defendant about three quarters of a mile diflantfrom that manort 
who aflted him if Lotd H. had quaUfied him ; tfat pfadntiff a»- 
fwered, f< i have a depotation from the lord of the manor d( 
•* RingimmlC' ibe dtftdilaDt repUed| << You tot Mwoutof llaf 

** manor," 



Michaelmas TeRi*, ^GrdVL. 1768. jlJS 

<< manor," and demanded hls^w/i, and t(M>k it frdm him ; tMft ^)ie 
defendant did not (hofOt out of the tnaMtt bill W3i$ thVtA qaa)r« 
ten of a^mile out of the manor with his guh and dog Mndk th 
intention to (hoot at game. 

By fie Jtat. j Gfo i. r. 1 1, it is ena£led, That no lord of a 
manor (hall malce any perfon to be a game-keeper with power to 
kill g^me, unlefs fuch perfon be qualified hj t\it kws of tMs 
realm fo to do; or unlefs fuch perfon be truly and properly i 
fervant to the faid Idrd \ or be immediately empl6yed and ap» 
pointed to tike and kill the game for the fole ufe of nie faid lotd^ 
and not otherwife. 

Tt alfo appeared that the plaintiff ^as neither a qualified ffer- 
fon to kill game by the laws of the realm, nor was properiy a 
menial fervant to the lord of the manor ; whereupon two quef- 
tions arofe at the trial ; i/, Whether, from the fads proved, 
the plaintiff had been guilty of any offence againft the game* 
laws, fo as to fubje£l him to have his gun feized and taken A<om 
him by the defendant ? id^ Whether, as the defendant was nd* 
ther a qualified perfon, nor a menial fervant to the lord, he could 
be appointed his game-keeper ? Lord Mansfield thought the de- 
fendant had no right to feize the gun ; and that it was nol; ne« 
ceffary that the plaintiff (hoiild be a qualified perfon, or a meniai 
fervant to the lord, in order to make him capable of having a 
depuration as a game-keeper from the lord of the manor : So 
the jury found for the plaintiff. But as the lords of manors and 
country gentlemen prefrnt at the trial were of different opiuioaa 
about this matter, Lord Mansfield faid he thought the bed way 
was to move the court for a new trial without cofls, and if he 
had thought this could not have been done, he would have 
made a cafe for the opinion of the court, or have directed the 
jury to have found a fpccial verdi£i. , 

This matter was debated on Friday November tfie i8th, by 
Serjeant Leigh for the plaintiff and Serjeant Naf'es for the de- 
fendant, and on Monday the a i ft of November the court dif- 
charged the rule to (hew caufe why therp (hould not be a new 
ttiaU 

Ci/^V— There are two queftions ; i^. Whether the plaindiff 
was a perfon qualified to receive a deputation from the lord of 
the manor to be a game^h^r at ail. 

2(7, Snppo^og he 18, WhetW the juftice oJF peace (t^e de^ 
fe'nciant) urtticr iiit.Jlat. ^Ahn. c, 14./ 4. had a right to take 
bis gun from him, while he was fporting, for- the purpofc of 
killing game, for we think it will make no difference \vl the cafe^ 
whether hejhot, or not, out of the manor. 

Cc4 The 
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The fiat. 22 Isf 23 Cwr. 2. e. 25. fe the firft aft dut iatro- 
duces ganti'keepers^ whereby it is enabled, that lords of masoii, 
(sfr. may by writing under their hands and feals authorize gamt* 
keepers within their royalties to feize guns, He* or other engines 
for taldng or killing game. See this ftatute* 

Thtjot. 4 W 5 W.li M. c. 23. /. 4. puts gameJUepers upon 
a footing with the antient keepers of parks> whereby it u etiafiedi 
. that all lords of manors or their game^keepers may within tfadr 
royalties refift offenders in the night-time in the .fame mannefi 
and be equally indemnified as if fuch fa£t had been committed 
within any antient chafe, park or warren. See this ftatute. 

The^/i/. 5 Ann. .r. 14. / 4. adds power to the game-keeper to 
kill game upon the manor. See the ftatute. 

The Jlai. 9 Ann.^. 25. /. I. enafts. That no lord or lady of 
a manor fhall make above one ganu-keeper within one manor widi 
power to lull game, and the name of fuch perfon fliall be entered 
with the derk of the peace ; fuch entry to be made and ?iewed 
ifnthout fee. See the ftatute. 

Thtjfat. 3 Geo. I. r. 11. reciting t\it flat. $ Ann. c. 14. and 
i^tftat. 9 Ann. c. 25. and the abule of thofe (latutes» by lords 
of manors granting deputations to the farmers, tenants, and 
occupiers of the lands within tlieir refpefiiTe manors to be game* 
keepers, with power to kill and deftroy the game, which pra£Uce 
tended to the deftru£lion of the game ; for remedy whereof it 
was by this ftatute enadled, that no lord or lady of a manor (hall 
appoint any perfon to be a game keeper with power to kill game, 
unlcfs fuch perfon be qualliied, or be truly a fervant to the faid 
lord or lady, or immediately employed to kill game for the fole 
ufe of fuch lord or lady, ^^, See the ftatute. 

As to the firft quefticn, we are all of opinion that the plaintiff 
was a perfon properly qualified to receive a deputation from the 
lord of the manor to be a game-keeper, although he was neither 
a qualified perfon, nor a menial fcsvant to the lord of the manors 
that this flat. 3 Geo. i. never was meant to check or hinder lords 
living at a diftance (from their mancys) from appointing any 
perfon whatfoever to kill game for the immediate ufe of the lord } 
if it was otherwife, this aA would take away the right of every 
lord living at a great diftance from his manor | we merefore are 
cff opinion that the plaintiff was well qualified to kill game in 
the manor of Ringzvoodi and confe^ently to carry a gua for Ait 
• purpoft. 



The 
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The plaintiff beinfjr fo qaalified, the fecond queftion arifes upon 
ihcjat. 5 Ann. r, 14. fee. 4. Whether the juftice of peace under 
fiat Rotate had a right to take his gun horn him while he was 
fporting for the purpofe of killing game in another manors out of 
the manor of Ringijmdf for we take it to be true that the plain* 
lifF intended to kill game when he was out of that manor of 
Ringwood^ and when the gun was taken from him; and think 
it makes no difference in the cafe whether he (hot at game oat 
of that manor of Ringwood or not ; if he had killed game nvbert 
he was not a game-keepcfi he might have been convided in the 
penalty of 5 /• ; but he was entitled to keep and have dogs, guns^ 
and nets for the takin? and killing of game any nvbert : upon the 
debating this cafe at the bar, cafes were cited from the civil law- 
books and our law-books touching the property of game and other 
creatures y^r<f naturje^ and the lawfulnefs of purfmng the fame ; 
but we ftiall not take notice of thofe matters, becaufe we are 
now to judge upon a law of penalties, and the words of penal 
laws mud in all cafes be (tridly purfued ; if the words be doubts 
fiiU courts of juftice will explain and conftrue them in favour 
of tht fubjeB ; if they be plain and tUar words, the office of the 
court isyi/x dicere et non dare^ and we mud not rack and torture 
words to puni(h the fubjefi. 

The firft part oifec. 4. of this fiat. 5 Ann. gives a penalty of 
5 /. againd any perfon not qualified for keeping an engine to kill 
game, and then proceeds to give judices of peace and lords of 
manors power to take away the gante^ THiifuch engine in the cuf- 
tody of fuch perfon not qualified to keep the fame : but game» 
keepers are all qualified to keep fuch engines, therefore are not 
the obje&s of this claufe. 

But it is objected, the plaintiff was ufing the gun to kill game 
out of the manor of RJngwood; the anfwer is, he had a right to 
keep it any where; and if he killed game with* it out of the 
manor, he might have been convi£led in the penalty aforefaid, 
but the judica had no right to take the gun from him ; it would 
be confounding the right of keeping with the right of sffing the gun 
to fay otherwife; we cannot think the legiflature had any fuch . 
meaning. 

The a£ts of parliament come from lords of manors themfelves, 
who mod commonly furnifli their game-keepers with dogs, guns, 
nets, ifc. : we cannot think their property was intended to be 
put in the power of their gamekeepers to forfeit the fame, when- 
ever they might pleafe to exceed their authority under the depu- 
tations. By the Jlat. 22 &• 23 Car. 2. gam^Jkiepers themfdvcs 
are empowered to feize guns. What I (hall a game-ieeper in the 
very next manor to mine have a power ta take my game-heepee^s 
gun, if he happens to be tre^a(&ng in mj neighbour's manor ? 

this 
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this voald be k homiliating dilgnce indeed, and conld nercr be 
meant hj the legiilature ; and if game^-ietpert were permitted to 
fei^e one another's guns, there would be a kbd of a hrJer^^gtr 
among them : if thia was a doubtful cafe, wc ihould incline ts 
the fame o|>inion we are of, to prevent breaches of the peace t 
but it is a clear cafe, and the gMme- keeper is neidier within the 
words or meaning of the Jlat. 5 jtnn. c. \i^* f. 4. Upon the 
whole we are all of opinion that the gun of a gawu^hteper of a 
manor cannot be feized either eunio or reieunio^ or any nahm 
eifey and that the defendant the juftice of peace had no right to 
take away the plaintiff's gun from him ; the rule to (hew cavfe 
why there flK>ttld not be a new trial was difcharged. Per mm 
furiMtH* 



HILARY TERM, 

9 Geo. III. 1769. 



Freeman verfus Jones, a furviving Partner with one 
Napleton. 

The court f^ASE upon promifes for goods fold and delivered to the de« 
ufufed to ^ fcndant and one Napleton his late partner deceafed; the 
fe^M! kite ^l^dawtion was of Eajkr term laft ; in Trinity term laft the dc- 
to withdraw fendant pleaded a bond given by him and Napieton in fatisfa^liou : 
^2*'''»* in Michaelmas term laft the plaintiff replied to the country : now 
pltti thegf- ^"^ ^^^ beginning of the prefent term Serjeant Burlani moved that 
ncnUiflttc. the defendant upon payment of cofts might have leave to with- 
draw his fpecial plea and plead tht general iffue^ upon an affidavit 
that the fpetial plea was pleaded by die miitakc of the defendant's 
attorne?^ and that the defendant had a good defence to mate 
upon the general iffue ; upon (hewing caufe Serjeant Jephfm 
for the plaintiff produced an affidavit that the plaintiff's only 
material witnefs was gone to the Weji-Indies fince the iffoe joined, 
laft term. Serjeant Burlani in anfwer faid this had often been 
done^ where the plaintiff had not been delayed^ as in this cafe 
he had not^ for the plaintiff could not ha?e tried his ciufe before 
this term* 

Per 
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P€r rynam— This has frequently been granted after a rej^lica* 
tion in fome cafes ; but here At plea goes to the a£lion : it was 
pleaded fo long ago as laft Trinity term, afid the defendant has 
/aiJ by j//laft Michaelmas term, and there is no reafon to let the 
defendant withdraw this fpecial plea and plead the general iflue : 
the rule Was difcharged^ alfenie CltHje J. 

Callaghan, an Attorney, Executor, &c. verfiis Harris 
and his Wife. C. B. 

^HE plaintiff fued out an attachment of privilege whereby the Ac etiam tm 
-^ (heriff was commanded to attach the defendants to anfwer •"fT*f *!?• 
the plaintiff in a plea of trefpafs, and alfo that the defendants \ p^ ^ 
anfwer the plaintiff according to the cuftom of the faid court in xxwtx^ku 
a certain plea of trover, and for converting of the goods and " *^' 
chattels of the faid plaintiff as executor as aforefaid for one hun- ^^h'k 
dred and twenty-four pounds. wo«l<f lute 

been more 
clerk-iike Ca 

The defendants having been arrefted upon this writ and held hate faid U 
to fpecial bail, Serjeant Nares moved for a rule to fliew caufe ■ P*" ^ 
why a common appearance (hould not be accepted for the de- the clfe^foc 
^fendantSi alledging that the ac etiam in this writ doth not parti- coinvertiiiK 
cularly cxprefs the caufe of a£lion as the ftatute of 13 Car. 2. 5jJ^!l!^ 
£-. 2. / 2. directs ; for that there is no fuch caufe of adion as a t^ hk vft. 
plea rf trover s but it ought to have been in 2l certain plea oftref^ 
fafs upon the cafe for converting the goods and chattels of 
the plaintiff to the defendants' ufe to the plaintiff's damage > 
of 124/, 

Upon fhewing caufe it was faid by Serjeant Glynn for the 
plaintiff, and refolved by the court, that the caufe of aAion is 
fully and clearly expreffed ; and although the ae etiam be not 
exadly clerical, yet nobody who reads it can doubt of the caufe 
of a£iion; befides, fince the ftatute of ac etiam 13 Car, 2. the 
ftatute of 12 Geo. i. ce^. 29. hath enaded, that no perfon fiiall 
be held to fpecial bail before an affidavit be made and filed of 
the caufe of a£iion, whi^h hath been done in this cafe, fo that 
the defendants have had notice from the affidavit of the caufe of 
a^ion ; and if that affidavit be fufficient, the court cannot admit 
of a common appearance. The rule was difcharged. 

Notd i The j^hfeB. of At flat. 13 Car. 2. c. %. was not men- 
tioned, which fays, *« This aA fliall not extend to any attach" 
•• mekf ofprwilege at the (bit of any privileged perfon, and upon 
•^ (bch WHU of attUchm<!nt ftich courfe (hall be taken for fecurity 
<< for appearance as hath been ufed *,'' fo that it feems there is no 

occafion 
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occafion to infert an de etiam of the particular canfe of a^onin 
an attachment of privilege at the fuit of an attorney who if a pri- 
vileged perfoni in order to hold a defendant to baiL 

Jofeph Hole verjus John Knch. C B. 

Tfcedcfeod- i^HE defendant was fervcd with a copy of a Ufiatum e^m ai 
SiShiciI refpondendum by the name of Richard Finch: and faayxng' 

|MM by the entered a common appearance by his right name John Finch^ the 
TBL\t^^ plaintiff declared againft him by his right name John Finch, 
•P^**by* Upon an affidavit made by the defendant that he was ferved as 
hu right aforefaid, and with a notice at the bottom of the faid capias £- 
nm^johii, i-eded thus, v/z. Richard Finch^ you are ferved with this pro- 
pbiatifTde- ccfs to the intent that you may appear, Vc. and that he had 
cteretaigaiiift not been ferved with any other procefs at the fuit of the plain- 
ri"t**DJil« ^*^' Serjeant Nares moved that all proceedings might be ftaycd 
jSifi °the' for irregularity, and had a rule to (hewcaufe. 
court will not interpofe In a fummary way and fet afide tlie proceedings of tbe plaintiff for irctguliritj. 

About, the fame time a flmilar motion was made in a caufe of 
Jaclfon verfus Doleman^ doflor ill phyfic, C B. 

iff*^* The defendant was arretted upon z capias ad refpondendum^ 
hat^ wrong ^^^rcin his addition was efquire^ and he gave a bail-bond by 
addition the name and addition of Robert DoUman^ dodor in phjfic^ the 
given him in plaintiff declared againft him by his right addition of doEtor in 
pnti^iTbail P^fi^* whcrcupou it was moved that all proceedings might be 
by bis right flayed for irregularity. A rule to (hew caufe being made, the 
•ddition,and court ordered that both the above cafes (hould come on to be dc- 
deciares''^ bated at the. fame timcv; and now 

againft him by hi& right addiiion, the court will not interpofe upon notion* 

Serjeant Burland (hewed caufe for the plaintiff vH^ir. 

The objeAion is, that the capias is againft Richard Finchf that 
the defendant has appeared by the name ol John^ and the plain- 
tiff has declared againft him by the name ot John^ and now the 
court is dtfired to ftay the proceedings for irregularity. This is 
an unfavourable cafe ; the merits are not at all in queftioni it 
is a motion to delay juftice ; and if the plaintiff's proceedings 
be bad in point of law, the defendant may take advantage 
thereof by pleading*; in the pi%fentcafe he may crave lyrr of the 
SMod. 28. original writ} and if there be a Variance between thai and tbe 
ftSaik.658. count, he may plead it | and, there is no cafe like this to be 
4J4od.a46. ^^^^^ whcrtver the court ftayed proceedings as for an irregu* 
* larity upon a motion } if there is> it is incumbent on the other 
fide to (hew it. 

I Serjeant 
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Serjeant Jephfin (hewed caufe for the plaintiff Jack/an. 

Where the return of the capias ad rejpondendum is wrong; 
where there arc not 1 5 days between the tefte and return ; where 
the notice for the defendant to appear is wrong and not agree- 
able to the ad of parliament, or where there is no attorney's 
name to the writ, the court upon motion generally fets the fame 
aGde for irregularity ; but I cannot find that the court ever iet 
aGde proceedings in a caufe upon motion\ for a variance between 
the capias^ or the ivrit and the count; the old way of declaring 
was to fpread out and repeat the whole original writ in the de- 
claration in all adions whatfoever, until the order made by this 
court in Michaelmas term 1664, feB. i($. whereby it is ordered, 
<< For avoiding of long and unneceffary repetitions of the ori- 
<< ginal writ in a£tions upon the cafe, and perfonal adiions upon 
*< penal ftatutes, that declarations in a£lions of trqfpafs upon 
<< the cafe, or perfonal adions upon any general ftatufe, namely 
<' hue and cry, monopolies, vand for fuits in the Admiralty, and 
*' fuch like other than debt^ repeat not the original writ, but 
*< only the nature of the adion, viz. A. B, was attached to an^ ' 
*« fiver C. D. in a plea oftrefpafs upon the cafe; or in a plea of 
«* trefpafs and contempt againft the form of thefiatute^* And when 
the whole original writ was fo fpread out on the roll, together 
with the r0i/;3/ thereupon, ii tht count varied from the writ in 
any thing material, it was ufual for the defendant to plead in 
abatement or demur for the variance. In this cafe the defendant 
ought to have craved oyer of the original writ, and pleaded the 
variance if there was any. 

Curia^^hX this day the courts of judice interpofe in a fum- 
niary way, and in many cafes fct afide proceedings upon. mo- 
tion, where the law hath provided other remedy ; as where they 
fee that a plea is frivolous and dilatory, and that there is no 
ground or foundation for pleading fuch (ham plea, they will fet 
it nfide ; fo they will upon motion fet afide executions irregularly 
iflued and executed, and order the money levied thereon to be . 
rcftored to the party, where the only remedy formerly was by 
audita querela; but neither of the cafes at bar are fuch as ought 
in jufVice to induce the court to interfere in a fummary way^ and 
(lay or fet afide the proceedings for irregularity. 

Formerly, when the whole original writ was fpread In the fame 
roll with the count thereupon, if a variance appeared between the 
writ and county the defendant might have taken advsiutage 
thereof, either by motion in arreft of judgment, writ of jtrror^ 
plea, in abatement^ or demurrer. Cro.EUz. 829* 185. 198* 330., 
2 Lutw. ii8x. S.F. — ^But afterwards it was determined^ that if 

the 



ZgiS Hilary Teim, ^Gdo; IIL 1769. 

If a deftod- the (defendant will take advantage of a variann between dievri^ 
■JJJ^ ^ '"^ ^w/i/, he mull demand oyer of the writ and (hew it to the 
• TtrW couJ^t- 4 -*W- 24<5. -£:/&fry ▼. Hicks W I7x. 2 SM. 701. 658. 
between the 6 Ahd. 303. And a Cafe in MS. of Grofs v. Lee^ ii^idi was 
S!nt*te "Pl^^'i** ^1 '^^^ fo*" taking his cattle^ the r©i/«/ was for takii]|[ a 
nuft crate g'^'y ^^> ^hcfc was a dcmurrcr for the varianre^ bat jadgnent 
ojrerofthe was for the plaintiff. Parker C.J. cited ScUk. ^o\.^ and tbc 
Jw^dlt on •^^'^ ^^^^ ^^^ defendant cannot take advanuge of a vari 
the record, between the writ and count without (he wing (t^ of the writ. 



Ante, 8c. 
iaB.R. 



There is no equity to authorife us to interpofe in eitlier <rf 
thefe cafes; and if the defendants in either cafe can take any ad- 
vantage rigore juris^ let them take it. One icabn why the 
court fliould not interpofe is, that after the defendant hath ap- 
peared and is in court, there is an end of the mefne froetfst and 
If tbe defendant craves ojer^ it muft be of the original vmt^ be 
cannot have it of the mefne proceft; and if application was to he 
made to the Mjfter of the Rolls, he certainty would not rcfiife 
to order right originals to be made out in both thefe cafes« The 
rules muft be difcharged, but without cofts, this being a new 
tafc. Per tctam curiam* 



Rigg ver/iss Curgenvco. C. B. 

In tn aaion > A CTION jii debt for 27,000/. brought againft the deEendaot 

taj^V*lV-b" (upon the Jiai. 2 Geo. 2. for the more eSedual preventiDg 

lng\^rfon" bribery and corruption in the cleftion of members to fervc in 

to gjfe his parliament) for corrupting and procuring 54 voters to give their 

cieai" 7 ^^^^* *^ ^^'^ ^*^ eledion for the borough of Mitchell in the 

Bjembersof County of &r/iw/i//, wherein thc plaintiff declares, that whereat 

Dariijmenr, Mitchell IS an antient borough, and, for a long time pad, two 

ceffli^I^to"" burgefles thereof have been clefted and fent, and ftill of right 

prove^that ought to be cic^led and fent to ferve in parliament for the Uid 

theperfon borQUgh \ and wliercAS, on the 12 th oi March in the eighth year 

Sfhttowtc* of ^wprcfcntmajcfty's reign, the king's writ under his great fcal 

iflfued out of his court of Chancery, dircded to the then fheiiif 

of Cornwall^ reciting that whereas by the advice of his council, 

UV. he had ordered a parliameot to be holden at Wejlminjler on 

the loth day of ^^jp then next enfuing, the king by his faid 

wtit commanded the (herilF to make proclamation ((o fets out 

the whole writ); which writ on the 14th of March in the fame 

year was delivered to Francir Kirham efq. then and ftill (beriflF 

of Cornv/alf, to be executed in diie form of law; by virtue 

whereof the flieriflF, on the faid 14th of March^ made hb pre* 

cept in writing, feated with the feal of his office, dtreded to the 

i»rtro€ve of the borough of Mitchell, for the eledton there of 

two bu rgcflcs ; by virtue of which precept, on tbe ai ft day of 

MsTti 
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ch in the fame year at Ajttchell^ an eledlion of twobnrgefies 
be fan^e borough was had, which faid election was the firft 
next election of burgcflVs of the faid borough to ferve a^ 
efies of the faid borough in the parliament of this kingdom 
• the committing of the f^vcral offences hereafter men- 
id ; and the faid James Rtgg further fays, that at the time o£ 
tnitting the fcvcral offences hereafter mentioned aiid before^ 
from thenceforth until, and at thc^ faid ele£lion, James 
jen and John Stephenfon were candidates, that they might b^ 
ed and chofen to ferve as burgeifes for the faid borough at 
forefaid then next parliament, that is to fay, at the bprough 
titchell aforefaid ; and the faid James Rigg further (ays, that 
aid JVilliam Curgetiven, not regarding the (latute in this cafe 
f made and provided, nor fearing the penalty contained 
tin, after the 24th day of June 1729, and before the* faid 
ion of burgen(^s in and for the faid borough, and wbilft the 
James Scaiven and John Stephen/on fo were and continued 
idates as aforefaid, and before the fuing out the original 
of tiie faid James Rsgg% to wit, on tlitjirft day of March in 
ighth year of the reign of his prefent majefty, at the borough ' 
titchell aforefaid in the faid county, did corrupt pne Petet 
He, the faid Peter being then and there and. from thenceforth 
and at the time of the ele£lion aforefaid having a right to 
In the /aid eleFiiony to give his vote in the faid ele£lion for the 
James Scanven and John Siephenfon, that they might be chofen 
eflcs to ferve as burgefTes for the fame borough in the faid* 
next parliament of this kingdom, by then and there giving 
e faid Peter Buddie a large fum of money, to wit, the fum 
re pounds and five (hillings of lawful money of Great Bri- 
as a gift or reward for his the faid Peter Buddk^s giving bis 
as aforefaid for the faid James Scawen and John Stephenfon 
id id the faid deftion, contrary »to the' form of the (latute in 
cafe lately made and provided; whereby, and by force of 
aid (latute, an a£lion hath accrued to the faid James Rigg to 
md and have of the faid William Curgenven 500/., part of 
aid 27,000/. And the faid James Rigg further fays, that Sccon4 
aid IVilliam Curgenven, not regarding the (latute in this cafe counu 
f made and provided, nor fearing the penalbr contained 
:in, after the 24th of June 1729 and before the faid elec- 
of burge(rcs in and for the faid borough, and whilft, the 
Jam^s Scawen and John Stephenfon fo were and continued 
idates as aforefaid, and before the fuing out the faid ori* 
1 writ of the faid Jatnes Riggi that is to fay, on the (aid firft 
^{ March in the faid eighth year of hiafaid majefly's reign, at 
lorough of Mitchell aforefaid in the faid county, did corrupt 
Peter Buddie^ he the faid Peter Buddie then and there, and 
thenceforth until and at the time of the eleflion aforefaid^ 
ig a right to vote it the faid eledion, to give his vote for the 
Jamej Siawen and John Stephenfon in the faid ele£lion, that 

they 
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xhcj might be cbofeo b u r g c fles to fcnrc as bargcflcs for the (aid 
borough in the faid then next parlbmcnt of this ktogdom, by 
• Varkt then and there ^agreeing to give tbe (aid Pfter Buddie a large 
from tbe fum of money, to wit^ the fum of 5 /. and 5 /• of like lawful 
**•"*• money, as a gift or reward for his the faid Peter Buddl/s giving 
his vote as aforcfaid for the faid James Scmuen and John Stephen^ 
fin at and in the faid cle£tion, contrary to the form of the ftatute 
in fuch cafe lately made and provided ; whereby» and by force 
of the faid ftatute, an a£lion hath accroed to the faid James 
Rigg to demand and have of the faid William Curgemven other 
500/. other part of the faid 27,000/. (there are 52 other counts 
in the declaration exa£lly the fame as the two counts above 
mentioned refpe^ing Peter Buddie^ differing only in the names 
of 26 other perfons corrupted by the defendant, among whom 
is OTit'WiHiam Hochin in the 1 ith count, for which the plaintiflF 
Bftadi. had a verdid): Neyerthclefs the faid William Curgenven^ al- 
though often requetled, hath not rendered to the faid James 
Rigg the faid 27,000/. or any part thereof, but hath hitherto 
altogether denied and ft ill doth deny to render him the fame, 
whereupon the faid James Kigg faith that he is injured, and hath 
damage to the value of too/.; and therefore he brings fuit, i^fc^ 
The defendant plczds nil dibety whereupon ifi'ue is joined. 

Tliis cjijfe came on to be tried before Mr. Juftice Willeszt the 
hft fummfr affizes for Ccrrtwall^ when a vcrdift was given for 
tfie phiniifF on the firfl and eleventh counts, fubje£l to the opi- 
nion of this court on the following cafe, viz. 

That the plaintiff on the trial of this caufe proved the writ 

and precept as mentioned in the declaration, and that James 

Scawen and Joljn Stfphenfort^ efquires, were candidates, as 

therein mentioned, and that»the right of voting for reprefenta- 

tives for the faid bjrough was in the inhabitants payingyr^/ and 

lot^ and that before the faid return of burgeffes, and whilft the 

faid James Scawen and John Stephenfon fo were and continued 

candidates, and before the fuing out the original writ of the 

plaintiff', to wit, thtftrjl day of Man h in the eighth year of his 

prcfcnt majelly, the defendant did corrupt the faid Peter Buddie 

and William Hcckin to give their votes in the faid eledion for 

the faid Scawen and Stephen/on that they might be chofen to fcrve 

as burgeffes for the faid borough, by then and there giving to 

the faid Peter Buddie and Wiliiam Hockin the fum of 5 /. 5/. as a gift 

or reward for the faid Peter Buddie and William Hockin giving their 

votes as aforefaid j that the faid Peter Buddie and William Hockin 

afterwards voted at the faid eledion for the faid James Scawen 

and John Stepheftfon: but the defendant's counfel having obje&ed 

to the aforefaid evidence, as not fufficient evidence of the faid 

two perfons' right to vote, a verdid ^as given for the plaintiff 

upon the two counts wherein the defendant is charged for 

having 
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having corrupted the faid Peter Buddie and WilUom Ifoclw, fub- 
je£b to the opinion of this court, whether the evidence of the 
defendant's having bribed the faid two perfons to vote as aforc^ 
faidy and their having adually voted accordingly without pro« 
ducing the poor rutes^ be evidence of their right to vote, as 
agalnft the defendant. 

This cafe was argued the 27th of January in this term, by 
Serjeant Davy for the plaintiS> and Serjeant Gljnn for the de« 
fendant. 

For the plaintiff it was infifted, that il was not neceffary to 
Silledge in the declaration that Buddie and Hockin had a right td 
-ifotey for the words of the ftatute are, •< Any perfon who huth 
•* or claimeth to have, or hereafter (hall have or claim any right 
«* to vote,*' He. So that if ^^ applies to S., who has nd right 
to vote, and bribes him to vote for C. and B.^ and B. aAually 
gives his vote for them, A. is equally guilty under thiis ftatute as 
if j8. liad had a right to vote. The cafe of Comb v. Pkt^ S. R. 
tried at Wells in 1763 before Mr. Juftice Wilmot^ was cited; 
which was a motion for a new trial, and was faid to be exaftiy 
like this ^afe \ that the dedaration in thai Cafe was verbatim (ex* 
cept in dates and names) the fame as this ; it charged that A^B. 
!iad a right to vote, and did vote, but it was not proved at the 
trial that he had a right to vote ; it was proved that A. B^ voted 
^nd was received upon the poll, and that the defendant Pitt * 
gave him money to give his vote. The court of J5» i?. held 
'dearly it was' conclufive evidence againft the defendant PiV/, 
^nd gave judgment for the plaintiff. Lord Mansfield faid, Shalt 
the defendant be allowed to defend himfelf by faying that A. B* 
had no right to vote, when it is clearly proved that the defendant 
gave him money for his vote ? Certainly he fhall not. Wilmot J. 
faid there could be no ilronger evidence than A* B.*s being ad- 
mitted to vote. This cafe in B. R. was relied upon,. as diredUy 
in point for the now plaintiff, 

** For the defendant it was infifted, that the averment or allega« 
^lon in the declaration " that the perfons corrupted had ^^ight t9 
•* vote^ is material, ^nA fubftantive^ and muft bef^roved; that 
an intention to commit an offence cannot be puniftied ; but if 
thefe perfons had no right to vote, the oftence is not committed, 
therefore it was neceffanr to prove they had a right, by proving 
they were inhabitants of Mitchell, and paid fcot and lot there. 
That fuppofe an aAion of fcandalum magnatum was brought for 
fpeaking flander of a peer or ^ judge, &c. it muft be proved that 
the plaintiff was that great perfon whiclji the declaration alledges 
him to be, or he will fail in his a£tion. That fuppofe it had 
appeared that Buddie and Hockin had no right to vote, the decla- 
ration would fail, bccaufe the averment therein would not be 
fupportect That, the poll-book is not evidence of a perfon*s 
Vol. ir, D d right 
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right to vote, for although he votedi it docs not follow that he 
had a right to vote. Suppofe in an a£lion for criminal coover« 
iation it be proved that the drfendant had (aid that be had laid 
with the plaintiff's wife, that would not be evidence to be left to 
a jury). without proving the marriage of the plaintifl* and his 
wife ; and fo it was faid to be determined in a cafe of Dr. Sm'd) 
T. Aliller^ which was an a£tion for criminal converfation widi 
the plaintiff's wife. The proof at the trial was, that when the 
defendant was caught in bed with' her, ht begged the Dodor 
might not know it, and faid, « For God's lake let it not be 
<< known/' The plaintiff could not prov^ his marriage, and it 
was held that the defendant's apprehenfions that the perfim, 
with whom bb was caught in bed, was the plainttff^s wife, wai 
not fufficient to conviA him, as there 'was no proof that he knew 
htx to be fuch, of his own knowledge. From this cafe^it waf 
faid, it folipws that no belief or report that a peribn haa a iigbt 
10 vote is evidence. 

Carta — We are of opinion that it is not neceflarv in this eaft 
tb alledge in the declaration, or to prove that Budiu and Ihdn 
liad a right to vote ; that the giving money to a man for bis fote, 
and he ftanding by the prefiding officer at the eledion, and^riag 
bis vote, which is received, and not objected to, or contnh 
verted, is concluGve evidence againft the defendant, and tha^ ai 
againft Ufa it is the moft decifive and heft evidence tbat can bcf 
imd the cafe cited of Comt v. PiU governs this caie, and is ex> 
ft£Uy like it. As to the cafe mentioi^ed of crimiodl comroiak 
tioit, to be fure a defendant's faying in jell, or in loofe ramhiiBf 
talk, that he had laid with the pkintiff's wife, would no^ be 
fufficient alone to convifl him in tbot aQion ; but if it wert 
proved that the defendant had feriouily or (blemnt 



that he knew the woman he had laid with was the plamtiS'i 
wife, we thipk it would be evidence proper to be left to a jmjf 
without proving the marriage. We think that the proof that 
thefe two perfons voted at the e]c£lion, and their votes not thea 
difputed or controverted, is evidence of their having a right to 
vote, proper to be left to a jury; although it be not itmhf^ 
evidence of fuch their right. Judgment iior the plainttf |ir 
totsm euriam. 
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Itolder, on the betnife of Sulyar^ lEfq. Lqrd of 
the Manor of Haughley in Suffolk, ver/us Prefton* 
C-B; 

T7JECTMEKT df copjrhpk) lancU htU of the manor of 
II4 HatiMy, tried at tne laft ^(Bzes held for the county o^ 
fStifiH^ when a Terdi£i wad given-for the plaintiff, fubjc^jt to tb9 
opinion of this coUrt upon the following c^fej liirhicl^ u^^eSf 

Thait Ja/nei jndreii/s , chA^ being^ feifed in (tt of certain a conr» 
topvhold linds held of the manor of HQtfgUtf with its member3 ^^ ^"^^ 
in the county of Sijj^ft, on the ift of Septmber 175^ duly furr [he ^eof 
rendered the fame m opex^ court to the ufe of bis will; aild afterf> hu wui, mi 
wards by bis will duly esecuied did »rd^ and £relt^ that J9hf *7 "• "^^ 
Canbam efq. aitd Md^J^ard Colihamf or the furvitor of them, or dh^'wd 
the executor or adminiftrators of {itdi farvivor^ ihould (among perfaoi to 
ptbcr things) make fale of the JTaid f:opyhold jprcmifes, and apply ^*"j *^^ 
and difpolc of the monied j^rifing thereby xor the intents and m«uet arif. 
t>urpofes in the faid -rnXX mentioned. That the faid John Canhani ing thereby, 
and Edwrl Cotdbamf by virtue of the feid will and funcndtnr to ^"^^^J^^ 
the ufe thereof, did by deed inde;aited bargaip and (ell the (aid ^u^lhey 
topyhold prcmifes to Richard Raj eCq. and his beirs^ to hold to au? ftii 
him the laid iUchard Raj^ his heirs arid afligns, of the lord of J^J|^.^. 
the faid manojT, according to the cuftom thereof, by tho rent^ ^and Uie 
and fbrvices due and accuftomedfor the fame i that at a gtwx^ lot^&aSi^A'' 
fcourt-baron holden for the faid manor, the deatK of the fai4 J^'^^^^'i 
James Andrews was prefented| and at ibai and two fubfequent htTcbucoac 
courts proclamations were duly made for his heirs to come \n fioe. 
and be admitted to the faid.preihlies; that at the laft of the faid 
three courts the faid Richard Ray perfonally attended with the 
faid deed of bargain and fisde, and craved sKlmittance thereon^ 
which the lord of the faid manor .refuted ^o grant, infifting that 
the faid trujlees (hould have come into .court and'been adnmte4 
to the faid premifes previous to their makipg fale thereof, an4 
paid a fine for fuch their admifTiOn ; that a fourth proclamation . 

U d 2 was 
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was made, at a fubfcqucnt court, and a warrant of fetzurtf 
awarded, and duly executed. 

That the firft perfon admitted under fuch bargain and falc 
was in the y^r 1703, and that bitwcen that time and the year 
1 760 feveral pcrfons have been admitted under fuch bargains and 
fales,; without the truftees of fuch wills hating been prerioufly 
admitted ; and that during that period no perfon claiming under 
fuch bargain and fale appears to have been refufed. 

This cafe was argued laft term by Serjeant Leigh for the plain- 
tiff, and Serjeant Glynn for the defendant ; and in this term 
Serjeant Wiitater argued for the plaintiff, and Serjeant Forj^ 
^atf prepared for the defendant ; but the couxt without bearing 
him gave judgment for the defendant. 

Curia'^Thc queftions for the confideration of the court are* 
3Vhether Mr. Rajy, the purcba&r of thefe copyhold lands, was 
.entitled (under the funender, will, bargain, and fale) to be ad- 
initted to the fame on payment of one fine ? or, Whether the 
ttuilees under the will muft firft be admitted, and then furre&der 
to Mr. Ray .' 

We are all of opinion that the lord of the manor ought tohaye 
iidmitted Mr. Ray so the copyhold lands in queftion ^ we had very 
little doubt of this upon the firft argument ; but as counfel were 
tetaincd on both fides to take notes, and the parties defired a 
fecond argument, we permitted an ulterius concilium : and having 
now heard brother Whitaker^ who has (aid all that can be faid 
for the plaintiff, we are all Very clear (without hearing brother 
Forjter) that judgment muft be for the defendant, and that the 
.lord in this cafe is only entitled to one fine. 

Copyholders, antiently, wcfc little better than Haves, or the 
feahla upon the land ; their tenure originally (moft probably) wai 
in villenag^; by thehelp'of feafon, true religion, and fcience, we 
by degrees emerg^ from that ftate of barbarity ; vUltnage be- 
came topyholdy but ftill the tenure was at the mere arbitrary will 
of the lord ; at length copyholders got more permanent eftates, 
like freeholds : anttentlv their lord might ouft and turn them out 
when he pleafcd : his fines were arbitrary 5 but (Jnce We are be- 
come more civilized and free, the lord cannot at thii daf fct a 
fine at more than two vears value updn an admittance on an 
alienation ; ndmtttanre formerly was qf grace and fai^our^ now 
it is of right : the lord took \{\%fihi for the admittance in natiire 
. of a relief: it was a boon for baring admitted the tenant, and the 
admittance is the true parent of the Jlne^ for he could have no 
Jine without admittance. 4 R^p, 28. a: 

If 
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If a copyholder furrenders to the ufe of his will, and de?!fes 
to i/. B. and his heirs> the will only doth not pafs the eftate, but 
the furrender and will together transfer the eftate. The legal 
edate in this cafe was in Mr. Andrews the devtfor until his death, 
when it defcended to his heir, in whom it now continues until, 
the admittance of Mr. Ra^ the vendee under the order and diree^ 
tion of the will. So in tne cafe of an alienatioa the copyhold 
edate always refts in the furrenderor until the furreuderee be ad- 
mitted tenant. 4 Rep. 23. a. Fitcbe'% caCp. 

It is objeded for the plaintiff, that the truftees (who have no 
eftate or intereft given them by the will, but are only ordered 
and direHed to fell) ought firft to have been admitted^ before . 
they could have power to fell to Mr. Ray. In anfwer to this we 
are of opinion, thgt when the devifor died the power to fell was Cia Jac. 
iliftantly in the truftees, and that where a man by his will gives >99 
power to fell, the lands defcend to his heir until that power be ca?Ut.iii! 
executed. There is a great difixsrence between a naked pvwer and b. 271. k 
a vefted tnterejt ; upon a naked power given to a vnfe^ (he may 
fell to her bt^and : in the prefent cafe, a mere naked power is 
given by the will to the truftees to fell, and when the vendee 
comes in, he is in under the furrender and the willf as much sis 
if he had been ea^prcfsly named in the will. 

But it is objected, How can a man fell when he has nothing in 
the lands ? In anfwer to this, fee Co. Lit. 27 r. 3. The commif- See Ackint 
(loners (in the cafe of a bankrupt feifed of copyhold lands) by 9S* 
their bargain and fale put an eftate therein in the affigneet, ^"copyV 
although the commiflioners were never admitted, and the af- 50^ fcc. 
(ignees who are bargainees or vendees take from the original 
owner of the eftate. 

We think thefe ttuftees have no right to be admitted tenants 
either in law or equity, becaufe they have no intereft, but only a 
mere naked power or authority. We (hall not take notice of the 
cafe in Cra. Jac. 199. becaufe we thinkour determination wants 
no cafe to fupport it ; as Mr. Ray the vendee came in upon the 
third prochmation and defired to be admitted, he ought to have 
betfn admitted upon paying a reafonable fine to the lord, who 
has no hard (hip in this cafe. Judgment for the defendant f^r 
totam curiam. 
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Villers 'oerfus Monfley, C. B, 

Ci& apaa a ii (TTION vpOti the eaife tgtinil rtie defendant for aiilkio«9]p 
!l!rido^t writift^ tnd i^irf^liOiixig « Ubsl npcm the piMntiff in the wonb 

letter that follOWing, Vtt. 

plaiotiflr . ' 

brim*ft^, ** OIJ, '^^^t f^ ft«*^ <^ Wrtftortc f <m fincll, 
ftiMi hjd dif f < As if not long (ince you had got out of hell \ 
Itch. f c ]g||t this damnable finell I no longer can bear, 

a Therefore I defire you would oome no more here f 

V Yon old ftinkkig, old nafty, oM ikbj M ttmi^ 

^ If ^du come any mcpre, you (hall pa? for your board| 

^^^ ^/^T oull therefore take riits as a wannng mm v^f 

»^^»*>^^ ^^^ ^AM HLiu muio a niarlh i doors, while they belong to J.B. 

The deJAMdanf pteade^ Not guSty : a f^ift iraa found fer 
the pkintiflF and fepenee damages, at the laft affixes fer the 
eounty of V^mrwtek. And now it was motped by Sefjfttnt An^ 
. faWi in arveft of jadgment) that this, was not fueh a Hbel fer which 
an adion would Xic% that the itch is a didempcr lo whidi rrdry 
fiimiJy is liable ; to have it is no crime, nor does it bfitag any 
di%i^ upon aman, fer it may be inooceiitiy cai^ht ot taken 
bjr infeclioA ; thfi/maUp&Xj or a puttid fnMty are much worfe 
diftemj^T^ \ the tick is not fe deteftaWe or to coaoigiooa aa eiifaer 
Df theM, feif it is not communicated by d»c ait, b«t by eootaft 
or putting on a glore, or the clothes of oae wko haa the ttd&; 
mA although it be an infeAious diftemper, ftt it impSes so 
SfesBorro. oficocc in the perfon having it, and therefore «o wElioa wffi Be 
B*"*^^' for faying or writing that a man has got the itch. It is not like 
''^ lilting or wtiting that a man has got die I^J^ or ia a kper, for 

^fiich M aA^on upon the cafe will Ke, bec^e a Uper ihatt be 
lieiAotred from the fociety of men by the writ ik l^^rtfr mm m mk^ 
1 J^/f. Abr. 44. Cm jic. 144. fbk, 219. althp^gh it be a na- 
tural in6rmity. 

WTtimift Lord C. J, -I think this is fuch a Uhel for which an 
aiCtion weU lie^ \ we muft take it to have been proved at the trial 
that it was publifhed by the defendant ntaJidoufly; and if any OMn 

dtiiberately or mal'tc'mijly publilhcs any thing in writing concerning 
another which renders him ridicuhus^ or tcnd^ to hinder mankind 
from afibciating or having intercourfe with him, an adlion well 
lies againd fuch publiflier. I fee no difTerence between this and 
the cafes of the Icprofy and plague; and it is admitted that an ac- 
tion lies in thofe cafes. The writ deleprefiamovendo is not taken 
away, although tlie diltemper h alm^ft driven away by dcanlinefs, 

• •• ■ Of 
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•r new-invented remedies ; the party muft have the diftemper 
to fuch a degree before the writ (hall be granted, which com- 
mands the (hcriff to remove him without delay a// /^rf/myo/i/^r/V/m Regiftnim 
ad habitandum ihidtftn prout moris efty ne per communem converfa" ®J*''?°* 
't'ionemfuam homin'tbus dampnum vel periculum eveniat quowfmodo. 
The degree of leprofy is not material ; if you fay he has the le- 
profy it is fufficicnt, and the adion lies : the reafon of that cafe 
applies to this. I do not know whether the itch may not be com* 
municated by the air without conta£l ; it is faid to be occaGoned 
by antmalcula in the (kini and muft be cured by outward appU* 
cation. Nobody will eat, drink^ or have any intercourfe with a 
pcrfon who has the itch and ftinks of brimftonc \ therefore I think 
this libel adionable, and that judgment muft be for the plaintiK 

CVrue — I am of the fame opinion, that this is a very malicious 

Itnd fpandalous libel, 

Bathurft J.— I wifli this matter was thoroughly gone into, and " 
more fotemnly determined ; however, I have no doubt at prefent 
but that the writing and publiffiing any thing wluch readers a 
man ridiculous is a^ionable ; and whether ^z.itch be occafioned 
by a man's fault or misfortune, it is a cruel charge, and rendefs 
him both ridiculous and miferable, by being kep; out of all com-^ 
pany : I repeat it, that I wi(h there were feme more fofemn d€« 
termination, that the writing and puUilhing any thing whioh 
tends tq make a^man ridiculous or infamous ought to be puntflied; 
for faying a man has the itch^ without more, perhaps an action 
would not lie without other malevolent circumftanoes. \^tsk^ 
' the fame opinion, that judgment muft be for the plaintiff. 

Gmld J.~»What my brother Bathurft has faid is verv material y 
there is a diftin6lion between libels and words; a libel is puniflH 
able both criminally and by aAion, when fpeaking the words 
would not be puniOiable in either way ; for (jpeaking the words 
rogu£ and rafcal of any one, an a£lion will not lie ; but if thofe 
words were written and publifhed of any one, I doubt not an 
«dion would He. If one man fliould fay of anodier that he has 
the itch, without more, an ^ftion would not lie ; but if he fliould 
write thofe words of another, and publtih them maUciottJljf as ia 
the prefent eafe, I have no doubt at all but the a£Uon well lies. 
What is the reafon whv faying a man has xhtl^pr^fy or plague i^^ 
a£l ion able ? it is becauie the having of either cuts a man off from 
fociety ; fo the writing and publifliing malichujly that a man has 
the itch and ftinks of brimftone, c^t8 him off from fociety.^ I sRej, i»5, 
. think the pubKthing any thing of a man that renders him ridico- 
lous is a libel and actionable, aiid in the prefent csfe am of 
opinion for the plaintiff. Judgment for t^hc pls^intiff^ tot. cur% 
without granting any rule to £ew caufc. 

Od4 
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Redfhaw ver/us Brook and others. C. 6. 

Trefpafi HP RESPASS againft the defendants (who arc cuftom-houfe 
■8"**^^" * officers) for breaking and entering the plainti6F's houfe, and 
offittrtfor te^rching every place therein for prohibited and uncuftomed 
entering^ . goodsy but they found none. Upon Not guihy pleaded, this caufe 
^fe*Mia* was tried before Lord Chief Jufticc Wibmt^ when the jury gaYC 
fearchirg % verdi£l for tlie plaintiOF and 200 A damages. 

fof prohi- 

iJr* ^' Serjeant Davy now moved for a new trial, alledging that the 
Xundnone; .daoiagcs were exceffive, for that it appeared upon the trial th^ 
the jury find the defendants had not done damage to the plaintiff to the value 
HM^ei**** of lb/., whereupon the Lord Chief Juftice reported as follows, 

againft VIZ* 

them, ^ 

dWry*^ * I^^as proved for the plainriflF, that on the 2d of May the dc 

rictie or DO fendants came to the plaintiff's houfe, and defired to fee eveiy 

ii»n»se. place therein, and to fearch for prohibited goods, which they did, 

lifuM*^'*** and opened many bundles of goods, but found none fuch \ then 

. they defired to go into the cellar, but the door thereof being 

locked, and the plaintiff himfelf being from home, and having the 

key of the cellar door with him, his fon fent for a blackfmith, 

.and had the door opened, whereupon the defendants entered the 

, cellar to fearch for cambrics and prohibited goods, but found 

none : plaintiff's fons then told the defendants they had done 

.the plaintiff great wrong, and would be brought to juftice: the 

defendants continued the fearch about twenty minutes, and then 

departed. It appeared they did very little damage, and behaved 

^VftW enough. They did not pretend to have been informed by 

. any body tliat the plaintiff had any prohibited goods in his hoofe, 

nor was there any proof of any fuch information at the trial. This 

is the fubftance of the evidence given at the trial. And 

Although I myfelf may think 200/. too large damages, yet 
how can we draw the line to fix the meafure of damages in this 
cafe ? I cannot fay the jury have done wrong ; and perhaps if I 
had been one of the jury, fome of them might have convinced 
me that 200 /. damages arc little enough. 1 am not diffatisfied 
with the verdid. 

dive J.-^As my Lord Chief Juftice is not diffatisfied, how can 
we fay that thefe damages are too large ? A rule to Qiew caufe 
why there (hould not be a new trial was refufed^r tote^m curiam^ 
aud Serjeanj^ Davy took nothing by his motion. 
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Leafingby verfus Smith, Savilian Profeflbr of Gco^ 
metry in the Univerfity of Oxford and Dodlor in 
Phyfic. C. B. 

(HIS was a rule to (hew caufe why claim ofconufance of this Cooaftaet 
_ caufe, prayed by the Earl of Litchfield^ Chancellor (f the ^J^^ 
univerfity of Oxford^ (hould not be allowed, which was made oniw^ty^^«f 
.upon the motion of Serjeant Jtphfon the 14th oi Aprils the 3d Oxford* be- 
day in the laft term. Upon proof by affidavits that the defend- «»^e«w*» 
ant was a matriculated member of the univerfity, Savilian pro- claimed in 
feflbr in geometry, and refident there, and upon producing to the due form, 
court a letter or warrant of attorney, under the hand and feal of "•^ "* ^^ 
the Earl of Liichfield, appointing A. B. his attorney to daim ' "**' 
conufance in this cafe for the univerfity; alfo the letters patent 
under the great feal of King Hen^ 8. bearing date the ift day of 
April in the 14th year of his reign, whereby (amongft other, 
things) he granted to the then chancellor, mafters and fcholars 
of the univerfity of Oxford and their fucceflbrs, that the fai(i 
chancellor and his fucceflbrs, or bis deputy or commiflary for the 
time being, (hould have the full conufance and examination, hear- 
ing and determination of all pleas, as well of debt, trefpafs contra 
pacem^ and other ifnifdemeanors, as of mifprifions, extortions, con- 
fpiracies, confederacies, maintenances, falfe allegiances, accounts, 
contrails and injuries whatfoever, and of all other articles which 
may fj^l into fine or redemption, or into other pecuniary puni(h^ 
ment, and of all other pcrfonal cbntrads, pleas, and plaints, tind 
other canfes and matters whatfoever, by whatfoever name they 
are called or may be called, although they might concern the 
faid late lord the king, his heirs or fucceflTors, (aflizes and pleas 
of freehold only excepted,) within the vill of Oxford^ &c. or 
elfewhere within the kingdom of England^ after what manner 
foever arifing, done or committed, as well at the fuit of the faid 
late king, his heirs and fucceflTors, as at the fuit of the party, or 
in any other manner whatfoever vihtxp the fcholars, or their 
fervants or miuifters, or any other p erfons/who Dught to enjoy 
■ » ' any 
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any privilege of the faid univcrfity of Oxford; which, for the prlr 
▼ileged peifon the faid chancellory commiiTary, or his hcumUnem^ 
or their fucceflbrs for the time being, (hall or will claim, &r. kSc. 
iic. And alio upon producing to the co\irt an exemplification of 
an a£i of parliament made in uie 13th year of Queen ETtxeieth^ 
confirming the faid letters patent; and aMb an entry of the dum 
of conufance in this cauic upon a roU of 1^ Efljler term, wherein 
the charter and the a£l of parliament are (hortly not fully dated, 
and it is fet forth, that pQ fcbolar ihall be fued, arretted, or im« 
pleaded any \ihere out of the untverfity, for whom the chancellor 
(hall claim this privilege ; then recites that this a£li6n was com- 
menced, and the defendant fenred with a capias (as hereafter ii 
mentioned, the copy of wUch writ is annexed to the faid roU)^ 
then fees forth, tliat the defendant is a matriculated perfon^ £^ 
vilian profeffbr, and reGdent in the univerQty, and concludes widi 
praying that this court will remit the conmanee of this caufe to 
the chancellor pf the univerfity, without fetting forth the decla? 
Tation which bad been before delivered in the caufe. 

June the 3d in this term, the plaintiflr».on fiiewtflg caa(e, pi^ 
duced affidavits that he is a builder, and that the defendant was 
indebted to him in the fum of 229/. ti /• 6\d. for work and 
labour, and materials found, in building and repairing the houle 
of the defendant in Oxfird^ who has paid the plainti]F 91 iL in 
part thereof, but has refufed to pay the remainder ) that the 
work has been fairijr meafured and Talued, and there fdts dne 
to the plaintiff 1 38 /. and upwards ; that (n order to fCQover ^ 
debt, the plaintiff, 

On the axil of January x^6^ fued out a eemmon cgfiMi W 
refpondendum againft the defendant, to anfwer the plaintiff dr 
flacito juare c !auf urn f regit at Oxfordy tefted th* «8th of J V ii w arf i r 
1 768, the lad day of laft Michaelmas term, and returnable on 
^thc mmmmt of the Purification of the Blejfed Mari^ i^i ^4 ef FArh 
ary 176^, 

Tliat on the 24th of January 1769, a copy of tht c^fuu wKi 
ferved upon the defendant, who entered his appearai^e with the 
filazer of Oxford on the 6th of February 1 769. 

That on the 3d of Aprils in the vacation after HsUry Urm bik, 
the plainiiflf 's attorney delivered to the defendant's attorney a 
declaration intitle^ 0/ that term, m an aftion npon the ca(e upon 
ajfum^tt^ for wor]^ done and materials found a« aboffc. 

On the i2thof^n7 1769, the firft d?T of iRj/?fr ^/fw^ • rule 

Xfi plead was fiiven^ and tha^ ^ 

0» 



T\tvirYT2VLfHj^GeoAll. 1769, j^^iZ 

On the 14th of jlfrU^ the tUrd Jay of the fame tcririi and not 
Mirtf applics^ion was mtde to this court hj the attorney of the 
chancellor of the univerfity, cliioung^ this conufance, and praying 
^he fame might be allowed, when the rule to fhew caufe before <* 
mentiooed was made on the motion of Serjeant Jiphfon as above» 
and on the 3d of June intbtprtfent term thi9 master was debatod 
by Gfyin and Jefhfrn Serjeants, on behalf of the uni?erfity, an4 
by Nartt Serjttant for the plaintiff} and after time taken to coBr 
fider whether the claim of conufance (hould be allQwed| the 
^ourt on the 14th of June^ the laft day of \\x\% term, gave judg? 
fnent againft allowing thereof to the e^£k following : 

Wtlmi^ Lord C. J. (after dating all the fads exaQIy as above) Jiagnoitqf' 
faid to this e8e£l : <^co«f^ 

The queftion is. Whether this claim has been made in dm 
form^ and in due tin^? and we ?fe all pf opinion that it is defecr 
tive in both. 

The courts of We/lminfirr^ia/l have in all times been anxious 
to redrain and curb inferior jurifdt£lions, and to bring the Tub* 
]cCt to the common law courts here, for the obtaining of jufticc, 
1 can eafily difcem very proper motives in the courts for fuch 
their condq£l : there had been great power given from the crown 
to great men, which occnfioned much oppreflion, and made 
TCople look up to the king, and defirous toliave jufttce in his 
courtS| which is more impartially adminiftered there than in in- 
ferior jnrifdidipRS ; this is the reafon that induced the iuperior 
courts to take defendants out of inferior courts, and to lay down 
very drift and fevere rules to keep the plaintiff to the uiperior 
jurifdi^ion, which he had cle£led and chofen, although the in* 
ferior jurifdi£lion proceeded in the fame manner according to 
the rules and maxims of the common law ; hforiiori to be more 
ftri£l to fee that the claim be made in due form andJtime^ when it 
is to fetch the party, and conufance of the caufe to an inferior 
furifdidion that proceed^ by a difierent law and mctde of trial. 

This grant of comifance of pleas to the uniyerGty would have 
been void without an a£^ of parliament, for the crowi) panuot Hmi 501. 
grant conufance of pleas to proceed by any qther manner than 
by the rules of the common law, and therefore the (tatute of 
13 Eilz ^zi^xsxx^tt to gonfinn thischartf^r to the oniverSty. 

Although I regard the dvil law^ yet . I hold it as nothlr^ iq 
comparifon to the law of the land and a trial by a jury, therefore 
am inclined to keep a tight hand upon this clijim, according to 
the rules laid dowti by qht |redcce4bf s^ 

None 
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None whofoever have greater regard for the unhrerGdet than 
we all have ; I nuy fay, we have filial piety towards them \ tbdf 
excel in ail fcience whatever, and (hine with brighter luftre than 
either the Romany Grecian^ Egyptian^ or Alexandrian fchools; they 
are (lars of the firft magnitude, and although 1 fee feme fpe<^ 
in them, yet I fee more in others; and tf there could be any 
partiality in this matter we (hould ail have been with them, but 
we are bound to determine by the ftri£l rules laid down by oar 
predecefibrs. 

As to this claim, at firft reading thereof it feemed to me to he 
imperfcB^ and not entered in due manner and firm : it b drawn 
after the entry of the claim in the cafe of Hayes v. ^017^, C. B. 
ABtt,5io. Trin, 6 Geo. 3 ; and if the claim in that' cafe had been allowed 
upon debate, 1 (hould have been weighed down with the autho- 
rity ; but the only point in queftion there was, Whether the de« 
fendant Long was refiJcfft in the univerfity i and whether the 
claim was made in due manner and form, or in due time? wasnpt 
at all debated by the counfel or the court. Long was not rcfi« 
dent, and thai claim was difallowed. 

The entry of the claim on the roll in the cafe of Kendr'uh v. 
Kynajlon^ in Hilary 4 Geo. 3. J5. iJ., was exa£);ly like tbat in Hjyes 
V. L7ng (which fecms to be drawn from it). I was in that court 
when a rule to (hew caufe was made why the claim of conufance 
(hould not be allowed ; but nothing further was done, nor was 
the rule ever made abfolute \ fo that whether the claim in the 
cafe of Kendrick v. Kynafton was duly made and entered or noti 
was never determined. 

I (hill now conlider this claim, how it ftands^ and how and 
when it ought to have been mad^. 

The claim of conufance in this cafe, is an intervention of a 
third perfon demanding judicature in the caufe, againft the plain- 
tiff who has chpfen to commence his a&ion here^ and it b telling 
this court they have no right to try the caufe; and .if the ant- 
verfity have a right to fuch judicature and conufance, they have 
a right to tell this c6urt fo ; but yet the court and the crown aK 
intereCledy becaufe the claim is made againft the general jurifdic- 
tion of the king's fuperior court, and againft the adminiftradon 
of juflice therein, the fineft garland in the crown ; therefore the 
court, as judges between the crown and the univerfity, muft look 
into the claim nicely, and fee whether it be made in d\xcfirm 
and time according to the ftri£( rules laid down by our prede* 
ccflTors, 

This claim is a demand '6f fomcthmg quodjibi debeiuTj the con* 
fe(][uence whereof is^ that it muft be perfeAly entered upon re- 

cord> 
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(lord, muft ftatc every thing that is to take away the general ju- 
tifdidion of this court ; it may be demurred to, or the fa£ls 
therein alledged may be controverted by pleading ; the whole 
ought to be fct forth, with ail the proceedings in the caufe that 
have been here, with great preCifion; In thii cafe the claim was 
made after the declaration was delivered. 

The period and fituation of the caufe at the time when xXxt 
claim was made, is very material. A difclaration had been deli- 
vered on the 3d of Aprils a rule to plead given the 1 2th oiAprUi 
and the claim was made the 14th of Aprii^ fo that it was necc£< 
fary to fet forth the declaration in the entry of che redbrd of the 
claim, which is not done ; there ought to be no diminution ot 
any part of the proceedings in the caufe, but the whole progrefs 
thereof, till the in (tan t of the making tlie claim, ought to have 
been entered on the roll, fo that the proceedings and declaration 
in this caufe ought to have been entered on the roll ; and then 
upon the fame roll the entry goes on thus ; viz. And the faid 
defendant by A. B* his attorney comes, (but the defendant fays 
no more, nor makes any defence,) and hereupon comes George 
Henry Earl'of Litchfield^ chancellor of the fair univerfity of 
Oxford by C. D* his attorney, to demand, claim, profecute, and 
defend his liberties and privileges thereof^ that is to fay, to have 
the conufance of the plea afbrefaid, (and fo the whole claim is 
entered in due form to the end thereof, which concludes thus,) 
and the aforcfaid chancellor demands his liberties and privileges 
aforefaid, according to the form and ciTed of the letters patent 
aforefaid, and the confirmation aforefaid, in this plea between 
the parties aforefaid here in the court of the lord the king now 
depending to be allowed to him, ^as heretofore bath been allowed* % Thefe 

words feein. 

In the cafe of Wells and Trdherne, the claim was difallowed, ^^^l^^^ 
fo that the roll wherein the entry was made was taken away and this cxfe, 
never filed ; but 1 have been favoured with a fight of a copy of be^ufcthji 
that entry by Mu JFilmotf who was concerned in that caufe, g;*/^'tyan 
wherein the proceedings in the caufe are dated in the manner »a of p«i« 
and form as I have faid j in Ryley and Appleby v. Stdrey^ Eajler i'«fc«a'« 
9 Ann, Roll 330. the proceedings are there ftated as in WelU 
and Traherhe, In Chapman and Ifi/hf Trinity 3 £^ 4 Geo* 2t 
Roll 2 S^' C» S4 the entry is the like as in Wells and Trahemei 

fo alfoin y^^Fawceti Mich, i Geo. 1. Roll 61 2* all thefc 

cafes (hew what is to be entered on the roll in making a claim of 
conufance. 

The proceedings in the caufe fo far as they have gone ought 
to be dated in the fame roll with the claim ; becaufe the court, 
if the claim be allowed, does not fo abfolutely difmifs the caufe 
that it can never be brpugbt back again \ but it is plain from 
many of the old entries that the patties have a day given them in 
9 • the 
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tbtf court of the party claimiDg conafancCf and ifiiti iaferior Mui 
fliall not do ihcm/u/I andfpetdy jufticc, they fliall return agam 
to the king's court for juftice } after the entry of the allowaaee 
of the claim, the funher entry upon the fame roll runs th«^ 
via. << £t fuper hoc idem attornatu^ eorundem abbads & a»« 
/< ventus hie in curia prx&xit di^m partibus pnediAis cocan 
<^ fenefchaJlo ipforum abbatis & conventus apud T. infra huiH 
^ Hredum prsedidum die lunae prozimo poft feftum Penteooftci 
^< ptroximuin futurum : Et dicium eft tidem aUmmaU pr4tUknm 
^' Matis (5* cofnnntus quod par^hms pr^iUdiis plena l^celtrisp^ 
<< tim Vide exbiieatur^ alhquin redeant, &a P^d. 17 Hem. 7. 
Rm. 33. B^ft. Ent. 129. fo it appears* that for good caafe 
fliewn to this court; the caufe may be brought back «gain» and 
a re-fummona may be awarded^ and the partiea aiay go on hen 
again from the period or Gtuation tbe caufe waa m aft the tine 
•f the allowance of the claim 1 but in fuch caltf if the ftate tf 
the proceedings at the time of the alloviog the daina t^aa not ttf 
be entered upon reoordf the plaintiff would be obliged to canM 
' menoe auother aCUon^^nd to declare again for the fame cauki 
which would occafion gteat delay and ezpcnce; bvt ia thcb 
claims there muft be no delay whatever » tfau Ihewa the seoefity 
of dating the declaration in the entry on the ndL 

It was objefted at the bar on behalf of the linhreffiiy, diat the 
declaration being of Hilary ierm, and deliMemd in the vacafion a 
few days before Eqfler titm^ they could not take notice of the 
declaration, becaufe in that cafe the claim wmld hate appeared 
to have been made aftet an m^^arArnnf, which was n^ver aUowedi 
for an imparlance annihilates a claim, aiid tbereSKc they wcie 
obliged to grant the claim upon the writ of cafias qmtre cUufwm 

frrgity and that they came to the court to make it in due time 
before the rule for pleading waa out, vnr. on the 3d day in the 

' tcrm^ 

But in anfwer to this, >i^e think that under £he frrdentcir^ 
eamftances of the ^aufe, notwithftanding thb kind of inpadancc^ 
the daim might have been entered upon a roil of Hibiry Um^ 
and an allowance thereof prayed npon the firft dav of jE^frr 
/rrm, for the delivery of a declaration, (intitkd of HUmy £mu,) 
in the vacation after Hilary tertn^ ia a mcecJldiM^ and ine right 
way would have been to have fet one Jidim upon afik>tiierf fot 
the fake of juftice, and to have feigned that the claim waa made 
id Hilai-y tttm^ as the plaintiff had feigned that the dcdaraCioa 
was delivered in Hilary termf when in truth it waa delivered 
after ihat term in time of vacation. FtBimi io the law ia a gteaC 
magician, who never makes ufe of his magic but for the lake of 
juftice, for in JUlione juris ftmpcr eft aquiUuf £0 that we think the 
declaration and claim might have been cntcftd on a loU of ISIaey 
term* ^ , 

But 
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But fuppofc the cbim could not be entered as of tHJarf term^ 
and that after zfpecuU imparhrta it might be made and entered 
of Eaft^r firm following ; in that cafe, it is as dear as the fun^ 
that you muft have come the yttjjirfi day of the term to make 
the claim ; and there is good reafon for this» becaufe you come 
to ftop a plaintiff who is proceeding to obtain juilice in a fuperior 
court at great expcnce. 

It was faid for the unxferfity, that as the firftyii/r i&y/ in the 
term by the rules of the court are allowed to the defendant for 
time to plead, that the claim being made on the third day of the 
term, was in due time ; in anfwer to this we Uy^ the time to 
plead after an imparlatict is ftri£ily on the firjl day of the n^kt 
term, being the diis datys^ and thait the four days allowed in that 
cafe for pleading are en gratiaf and by the pra2!Hce of the court 
^s to time for pleading $ out this riUe does not at ail apply to the 
time for claiming conufance* 

In this entry of the claim It is difficult to tsy one's finger on 
any part of it without pointing out fbme obje£Uon thereto; the' 
charter and the (tatute (being a private ^6t of parliament) ought 
to have been fully fet fcMth i the court is not bound to look into 
every private charter and a£l of parliament, and here they are 
neither of them fully fet out upon this record. The cafe of Cafile 
r: IMchfieU, Hard. 505 . feemf to be almoft the firft claim of conu*- ' 
fance allowed to the univerlity of Oxford : diligent fearch has 
been made for the record thereofj but we are informed it can- 
not be found. 

The conufance of pleas is granted by a^ tf parliament to the 
ttniverCty of Onford^ and therefore it does not feem to be necef-^ 
fary to (hew that tUs charter has ever, at any time before, beefk 
allowed by the king's writ, or by any of his fuperior courts. 

The perfon who drew this entry of the claim has taken the 
caufe up at the return of the writ, as if it had (Ibod at that period 
•at the time when the claim was made, and when th^court was 
moved to allow it, vi%. the t4th of Aprils a declaration as of 
Hilary term havit^ been deKvered before on the 3d of April j 
perhaps he faw the objeftion upon the imparlance, and remem- 
bered the cafe of Bcotb v. Graham^ B. R. * 2 Geo. 2. 
Bernard. 65. where Page}, obferving that the claim was not 
entered on record, the counfel for the uiiiverfity moved that it 
might be entered nunc pro tuncf which was ref ufed by the court, 
and the claim was difallowed becaufe of laches. 

But in the prefent cafe it is faid there is no^lache^, for that tlie 
declaration was not delivefed until after Hilary Urm, and that 

the 
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the unirerfity entered and made the claim in due time $ bat we 
are pf opinion they might have entered the claim as of ISiarj 
tetm, and were obliged to come the very firft day of Eafler txxmi 
and move the court to have it allowed.; the 20 Heti» 4. 2o» «• in 
a writ of maintenance returnable quihden\ Martini^ the mayor and 
hurgeffes of Brijhl claimed conufance ; and it was held by all the 
juitices that they ought to have come upon Hbt firft day\ and that 
their claim (hould then have been enteredi and becaufe they had 
hot fo done the claim was not allowed. 1 1 ff. 4. 41. f. S. P. 
B H. 7. 9. ^4 10. S. P. 9 H. 7. 10. *. 12. a. S. P. 3 H. 6. 
30. *. S. P. Bro. Cgnufancey pi. 19, Bro. Privilege^ fl» 7. 
S. P. and many other cafes in the books (hew that conufance of 
pleas muft be demanded thefirjldaj the party hath in courts ereii 
upon the return-day of the writ, it the caufe of adion appeats 
therein ; if it doth not, then upon the firft day given upon the 
declaration-: in the prefent cafe it appears by aflBdavits diat the 
defendant had notice of the caufe of a£Hon before the retnm of 
the capias ad refpondendutn^ fo that the chancellor ought to have 
come and made tRe claim upon the return of the writ. Upon 
the whole, we are all of opinion that here has been delay, and 
that the conufance hath neither been claimed in due firm nor hi 
due times and therefore the fame muft be difaIlowed4 

Gerrardj Widow, Adminiftratrix, &€• verfus Earlf. 

C.B. 

T^EBT upon a bond : after the rule to plead was out, Seijeant 
^ Burland moved that the defendant might have leave to pkad 
two pleas; \ft^ Performance of the condition of the bond; 
2///y, That no fuch letters of adminiftration as are fet forth ift 
the declaration were ever granted to the plaintiflF. 

Upon (hewing caufe, it was obje£led by Serjeant Nares tot 
the plaintiff, that the defendant cannot plead the fecond plea 
without craving 9yer of the letter!^ of adminiftrationi and fetting 
the fame out in that plea ; and he not having craved oyer thereof 
in time, is now too late to demand it, becaufe the rule to plead 
is our, and of that opinion was the court ; and faid, where there 
is any variance between the letters of adfninHlration fet forth in 
the declaration, and the letters, i^e. a£tually granted under tte 
feal of the fpiritual court, if the defendant will take advantage 
thereof he muft crave oyer thereof before the rule to plead is out, 
muft fet the fame out on rec6rd and demur for the variance, but 
that now he was too late. The rule to (hew caufe was dit 
charged /)rr curiam, abfente Clive J. 
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Between John Weller and Elizabeth his Wife, John 
Mercer and Sufannah his Wife, Thomas Fry and 
Elizabeth his Wife, Benjamin Fry and Sarah his 
Wife, Ann Cripps Widow, William OkiU the 
younger and Ann his Wife, Plaintiffs ; and Dor- 
cas Baker Spinfter, Defendant. C B. 



Kent 



j^npHIS is an adlon of trefpafs upon the cafe, wlierein JototUr la 
'■' the plaintiffs declare, that whereas at the time of ^'^^ 
the feveral grievances hereinafter firftly, fecondly, and thirdly Tbe dippen 
mentioned, and alfo at the time of the making of the agreement aiTtmbri4ge 
and the z€t of parliament hereinafter mentioned, and for a Iom ^^'^ 
time before, there were and ftill are certain fprings or wells of ^Si tfadr 
medicinal water called Tunhridge Wells within the manor of huibindt, ia 
Rtifthall in the faid countv of Kent^ to which faid fprings or JlJ^kAe 
wells divers perfons have during all the time aforefaid reforted, aefeodtnt, 
and ftill do refort, at proper feafons of the year, to drink, the fwexereif- 
water thereof for the benefit of their health ; and whereas before ^^J^ 
and at the time of the agreement hereinafter mentioned certain dipper, aoc 
perfons called dippers ufed to attend at the (aid fprings or wellSf ^^ ^^^l 
and deliver the water thereof to fuch perfons as reforted thereto. JShTppior- 
to drink the waters thereof, and had and received from fach «d according 
perfons fo reforting divers fums of money for fuch their attend* 2^P[i)[** 
ance and employment as fuch dippers ; and whereas before and ^"^ 
until the time of making the agreement hereinafter mentioned 
there fubfifted between Maurice Conjers efq. then lord of the 
faid manor, and the feveral freehold tenants of the faid manor 
hereinafter mentioned, divers difputes and controverfies touching 
and concerning the faid fprings oi^ wells ; and whereas heforq 
the feveral grievances hcmmhtrfirftly^fecondlj^ and thirdly men- 
tioned, and alfo before the making of the a£l of parliament here« 
inafter mentioned, (to wit) on the ai^ ^jtfi November in the ' 
year of our Lord ,1739, at Speldburjt in the uid county of Keni^ 
the faid Maurice Conyers then being lord of the faid manor, and 
the right honourable William lord Abergavenny^ Sydney Stafvrd 
Smythe efq. is^c. (sfc. is^c. then being frethold tenants, • who 
then held lands and tenements o£ the faid manor, by certain 
articles of agreement then and there made between the faid 
Maurice Conyers of the one part, and the faid freehold tenants 
of the other part, and fealed with their refpedive feals, the faid 
Maurice Conyers and the faid freehold tenants did determine and 
finally adjuft ^e faid difputes and matters in difierence between 
them, and amongft othe&' things in the faid article contained^ 
the faid Maurice Conyers and the /aid freehold tenants did in 
and by the faid^ articles agree, That m per/on Jbould be permitted ta 
Vol. II. * E c attend 
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attend and follow the emplojmtnt of a £pper tf tie Jtud medicud 
waters, butfucb asjbould be chofen ly tbe-bomage at the courts harm 
tfi he held fur the /aid manor, and approvsp tf the kr4 ^ tho Jmd 
ifianors m which choice and APPAOaATio^ the tpives^ mdowt, aai 
daughters of freehold tenants of tie faid manor Jhiuld he trjferred, 
ahdJboM mot exceed the nnmher rf twehe, as % the £ud artielcs, 
§999n{ft otkcf tkingss more fwy appc^Tt ; aod toirrmf after- 
w^rdf ^nd iKf ore tibe tiqfie o^ tlie gneTanoes bdeioafter /iJ^ 
Jecotidlj^mA tbirdlf mentionedj bj a certain a£l made m the par- 
liament of our hte fovereign lord king George the Second, at a 
fefiions thereof^^holdeA in the 13th rear of his rcira at We/hm' 
Jbr fai' the county'^ Mtid/f/he, intRfed An aft knt confirqiiiig 
tad eftablifhing certa|(^ articles (tf a g ree m ent made between 
Maurice Confers cfq. lord ol the manor of Rmfiall in the cooBtj 
eA Ke$U, and the right hohourablc- VHUum^ : md Aherg aven uj, 
auid other £reehold tenants of the faudmanori idating to certam 
bnildings and inclofures made and erefted in and upon part of 
the wanes of the faid manor, and for making the find agreemeiit 
aaorc eflR^ual for the parpofes thereby intended, it was and is 
amongft other things enafted, that the faid articles of a gree men t 
• fi> made and entered into by and between the (aid Maurke Cemyrs 
and the faid freehold tenants of the faid manor, and in the find 
aft before fet forth and recited, and every ardde, danfe, core- 
inat, and agreement themn infefted and confined fiKHiM be^ 
. and were by the iaid aA fatified, eftaMiibed, and confimed, a^ 
cording to the tenor, pilrport, and true meaning of die fiirae, as 
by the faid z€t of parlviment more fully appears \ and whereas 
before the time ot the icTeral grierances hereinafter yM^» 
fecondly, and ihirdij meatioaed, (to wit) at a cottrb>baron of Sir 
Goorge Kelly knt. then lord of the (aid manor oFRv/UaU, hcU 
at ^eldhurfi aforefaid inland f<Mr the faid maiK>r, on the 26di 
day of May in the year of our Lord 1768, beifbre Thomas Scoones 
gent, then fteward of the courts of the faid manor, the faid 
Elmabeth WelUr, Sufawtak Mercer, Elhsaheth Fry, Sarah Fry, 
-Ann Cri^, and Ann Okiil^ were duly ch$fin by tM homage of 
the &id court at the fjM court to be fuch dippers at dK &id wells 
as aforefaid ; and srfter^ards, to W, on the fame i^w and year 
aforefaid at Speldhurft aforefaid, were af^oved gf by the faid Sir 
George Kelley^ then bei^g lord of the* laid manor as aforefa*dy 
and then and there took upon themfelYcs the faidl employment dF 
dippers at the faid wells ; and by rcafon thereof, andl of the Cui 
agreement and the faid aft, the faid E. IT., *. M., E. F., S. F, 
A. C, and A. 0. became, and at the time of the fevetal grievances 
hereinafter frfily, fecondly^ and thirdly mentioned were, and 
from thenceforth hitherto have been and ftill are dippers at die 
£ud wells \ yet the faid Dorcas Battr well knowing the premifes, 
but contriving and fraudulently intending to injure the faid plain* 
tiffs whilft the faid E. W., S.M., E. R, S. F.,A. C, and A. a 
were &ich dippers as aiprclaidj (to wit) on the firft day of Jum 

in 
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\n the year of our Lord 1 768, and on divers other days and tisnca 
between that day and the day of fuing out the original writ of 
the fa id plaintiffs, did ufe and exercifi the employment of a dipper 
at the faid wells^ and did take and receive divers f urns ^ money for 
exercifng fuch employment from divers perfons, who during that 
time reforted to the faid wells to drink the waters thereof, fiie 
the faid Dorcas Baker not being a dipper duly chofen hy the homage 
at any court- baron of the faid manor, and approved of by the lord 
of the faid manor, nor having any right to exercife fuch employ^ 
tnent as afofefaid, ami by reafon^ thereof the faid * plaintiffs Icnk •Thcbuf- 
and were deprived of divers large fums of money, which other- ^"^! *"** 
wife they would have received from the faid perfons fo rcforting * ^^** 
to the faid wells as aforefaid; and the faid f E. W., S. -*/., B. F., fp'ip^en 
S. F.y A. C., and A. O. were greatly injured in their employment ®"'y* 
of fuch dippers as aforefaid, (to wit) at Speldhurjl aforefjiid ; and Second 
alfo whereas whilft the faid E. JT., S. 3f., E. R, S. F., A. C, and ^*»"»^ 
A. O. were fuch dippers fo chofen and approved of as af3refaid» 
(to wit) on the firft day of June in the year of pur Lord l^68% 
and on divers other days and times between that day and the day 
of fuing out the original writ of the faid plaintiffs, the faid 
Dorcas Baker well knowing the premifes, and contriving and in- 
jurioufly intending ^s aforefaid, did ufe and exercife the employe 
ment of a dipper at the faid wells, (he the faid Dorcas Baker not 
being a dipper duly chofen by the homage at any court-baron of the 
faid manor, and approved of by the lord of the faid manor, nor 
having any right to exercife fuch employment of fuch dipper as 
aforefaid, by rcafon thereof the {ziA plaintiffs loft and were de- 
prived of divers large fums of money which otherwife they would 
have received from divers perfons who during that time reforted 
to the faid wells as aforefaid^ and the faid E. W.^ S, AT., E. F., 
S. jp,, A. C.f and A» 0. were greatly injured in theijrfaid entploy» 
ment of dippers as aforefaid, (to wit) at Speldhurjl aforefaid \ and TlMeoon^ 
alfo whereas whilft the faid E. «^, 5. Af., E. F., S. F.f A. C, 
and A. 0, were fuch dippers as aforefaid, (to wit) ort the firft day 
of June in the year of our Lord 1 768, and on divers other days 
and times between that day and the day of fuing out the original 
writ of the faid plaintiffs^ the faid Dorcas Baker well knowing 
the premifes, and contriving and injuriouily intending as aforefaid^ 
did ufe and exercife the employment of a dipper at the faid wells, (he 
the faid Dorcas Baker not being a dipper duly chofen by the homage 
at any court-baron of the faid manor, and approved of by the lord « 

of the faid manor, nor having any right to exercife fuch employnunt 
of fuch dipper as aforefaid, and by reafon thereof the faid X E. Jr., t N«tij 
S. M.y E.F., S, jp., A.C., and A. O. were greatly injured in their J^^^^ 
faid employment of dippers as aforefaid, (to wit) at Speldhurft thc*p»tinriJi 
aforefaid ; and alfo whereas at the time of the feveral grievances thekuflMHidt 
hereinafter mentioned there were, sind for divers (to wit, fifty) !/^^^ 
years now laft paft there have been and ftill ate, certain medi- \^^ 
Cinal wcUs or fprings of w,\tcr called Tunbridge Welts at &peld' 

E c a hurjl 
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Aurfi within the manor of RuJIbaU in the faid county of Kmii 
and whereas during all the time aforefaid there have been and 
ought to have been and dill are and ought to be certain women 
called dippers^ not exceeding twelve in number, cbofem and tx)^be 
cbofen by the homage at the courts baron of the faid manor, and 
approved and to be approved by the lord of the faid manor for the 
time being, to attend at the faid wells, and deliver the water 
thereof to fuch perfons as during all the time aforefaid have re« 
forted or do or (ball refort to the faid wells to drink the waters 
thereof, and during all the time aforefaid the faid women fo 
ebofen and approved as aforefaid have received from fuch perfons 
fo reforting as aforefaid divers fums of money for fuch thdr 
attendance and employment as fuch dippers^ to the comfortable fup« 
port of themfelves and their families ; and whereas before the 
time of the feveral grievances hereinafter mentioned^ ^to wit) at 
a court-baron of Sir George Kelly knt. then lord of the faid 
manor of Ruftballi held at Speldburft aforefaid in and for the faid 
manor, on the 26th day of May in the year of our Lord 1768, 
before Thomas Scoones gent, then fteward of the courts of the 
faid manor, the faid E. W.^ S. M.^ £. i^, S. i^, A. C, and A. 0. 
were dulv cbofen by the homage of the faid court at the fsud court 
to be fucn dippers at the faid wells as aforefaid, and afterwards, 
(to wit) on the fame dav and year aforefaid, at SpeUbur^ afore- 
faid, were approved by the faid Sir George Kelly ^ then being lord 
of the faid manor as aforefaid, and then and there took upon 
themfelves the faid employment of dippers at the faid wells, and by 
reafon thereof the faid E. JF.^ S. Af., E. F., S. jF., A. C, and 
A. O. became, and at the time of the feveral grievances herein- 
after mentioned were and from thenceforth hitherto have been 
and dill are dippers at the faid wells ; yet the hid Dorcas Baker, 
well knowing the premifes, but contriving and wrongfully in- 
tending to injure the faid ^plaintiffs whilft the faid \E. W^., 5. J/., 
E. i^, S. F,, A. C, and A. O. were fuch dippers as aforefaid, (to 
wit) on the (irft day of June in the year of our Lord 1 768, and 
on divers other days and times between that day and tb^ day of 
fuing out the original writ of the faid plaintiffs, did ufe and ex- 
ercife the employment of a dipper at the faid wells, and did take 
and receive divers fums of money for exercifing fuch employment 
from clivers perfons who during that time reforted to the faid 
wells to drink the waters thereof, (he the faid Dorcas Baker not 
being a dipper duly chofen by the homage at any court-baron of 
the (aid manor,' and approved of by the lord of the faid manor, 
nor having any right to exercife fuch employments:^ aforefaid, and 
X AH the ty reafon thcrebf the faid Xplaintffs loft and were deprived of 
pUintitfs. divers, large fums of money, which otherwife they would have 
received from the faid perfons fo rcfortinjj to the faid wells as 
H The dip. aforcfiid, and the faid \ E. JT., S. M., £• ^., S. F., A. C, and 
rertonly. A. O. were greatly injured in their faid employment of fuch dippers 
as lad aforefaid, (to wit) at Speldhurfi aforefaid ^ and aHo 

^ * whereas. 
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whereas, whilft the faid E. JT.y S. M., E. P., S. -P., ji. C, and Rfth counf 

jt. 0, were fuch dippers asaforefaid, (to wit) on the firft day of 

yt^ne in the year of our Lord 1768, and on divers other days 

and times between that day and the day of fuing out the original 

writ of the {2X6. plaintiffs^ the faid Dorcas Baker well knowing 

the premifes, and contrivinjg and injurioufly intending as afore- 

faid, did ufe and exercife the employment of a dipper at the faid 

wells, (he the faid Dorcas Baker not being a dipper duly chofen 

by the homage at any court-baron of the faid manor, and approved 

of by the lord of the faid manor, nor having any right to exercife 

fuch employment of fuch dipper as aforefaid, and by reafon thereof 

the faid plaintiffs loft and were deprived of divers large fums of 

money, which otherwife they would have received from divers 

perfons who during that time reforted to the faid wells as afore - 

faid, and the faid E. JT., 5. Af., E. jF., S. F., A. C, and A. O. 

were greatly injured in their faid employment of dippers as afore- 

faid, (to wit) at Speldhurjl aforefaid ; and alfo wliereas, whilft sUthcount; 

the faid E. JV.y S. M., E. R, S. F., A. C, and A. O. were fuch 

dippers as aforefaid, (to wi() on the firft day of June in the year . 

of our Lord 1 76S, and on divers other days and times between 

that day and the day of fuing out the original writ of the faid 

' plaintiffs, the faid Dorcas Baker ^ well knowing the premifes, and 
contriving and injurioufly intending as aforefaid, did ufe and 
cxercrfc the employment of a dipper at the faid wells, (he tlic faid 
Dorcas Baker not being a dipper duly chofen by the homage at any 
court-baron of the faid manor, and approved of by the lord of the 
faid manor, nor having any right to exercife fuch employment of 
fuch dipper as aforefaid, and by reafon thereof the faid E. W.^ 
S. M,y E. F,, S. F.y A. C, and A. O. were greatly injured in their 
faid employment of dippers ais aforefaid, (to wit) at SpeldhurS 

. aforefaid, whereupon the faid plaintiffs fay they arc injured, and 
have fuftained damage to the value of 100 A, and thereof they 
bring fuit, ijc. 

The defendant has pleaded the general iflbe, that (he is not 
guilty of the premifes above laid to her charge, and thereupon 
iflue is joined, \vhich is entered of Hilary term laft. 

This caufe was tried at Maidftom the 6th day oi March 1769 
before Mr. Juftice C/rw, when a verdict was found for the 
plaintiffs upon the fecond, third, fifth, and fixth counts in the 
declaration, and 5/. damages, fubjedi to the opinion of the court 
upon the following cafe^ which ftatcs. 

That the plaintifi^s gave in evidence a private aB of parliament Thecafii 
paflcd in the \yh year of king Geo. the id. confirming certain ar- ^^^^^ 
tides of agreement inferted in the faid aft, in which arc con- Jhecoum 
tained the two following claufes, Iviz.) 

ILc 3 "Fifthly, 
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^ Fifthly ; It is alfo futther agreed between the iaid partieSf 
*' that the faid Maurice Cotiyirs and his heirs and affigns, and 
^ the fcrersd freehold tenants parties hereto, and their re- 
*< fpe&ire heirs and afligns, {hall and will from time to time, 
^< and act all times for ever hereafter, permit and fuffer the faid 
^ medicinal fprings or wells of water called TunbriJge Wdb, 
^ the place or <hed near tlie faid fprings called Dippers-bmll^ and 
«< the walks called Tunbridge tFelU JValks^ and all ways, 
. '< pafiages, and open pieces of ground, part of the (aid premifes, 
^' or leading thereto, which are particularly fct forth and diAin- 
** guiflied in the plan of the premifes hereto annexed, to re- 
^ main always open and free for the public itfe and benefit of 
^^ the nobility and gentry and other perfons reforting to, or frc- 
** quenting Tunbridge Wells ^ in' the manner the £ime now are, 
<< or lately have bcfen ufcd, and that the faid Maurice Conyers^ 
<< his heirs and afCgns, (hall and will from time to time join and 
^ concur in doing all fuch sQs and things as (hall be neceflary 
*^ for the preparing and keeping the fame open and free, accord* 
** ing to the true intent and meaning of this agreement. 

<< Thirteenthly \ Alfo it is hereby further agreed by and be- 
<< tween the parties hereto, that no perfon iliall be perdittted to 
** attend and follow the employment of a di^er of the (ud mc- 
^ dicinal waters but fuch as (ball be cbafen by the tomag^ at the 
^ cOttri'baroH to be held for the faid manor, and approved by the 
^ lord efthe manors in which choice and approbation the wves^ 
^ Hoidva^y and daughters aj freehold tenants of the fold numorfiaU 
^* beprxferredy aiMl ihall not exceed the number of twelve." 

It did not appear in evidence that the homage and lord had ever 
nQed under the faid a£t of parliament, or that there had ever 
been any dippers chofkn by the homage^ and apprmied by the lord 
^ from the time the faid aft paflcd until the 26th of May 1768, 
when^ at a court-baron then holden, the homage chofe^ and the lord 
pppr^ed^ &c. proia the following entry upon the rolls of the faud 
coun, (yrz.) 

<* At a court-baron of Sir George Kelly knt. lord of the manor 
f< of Rujlhidl^ held at Speldhurft in and for the faid manor on the 
•* 26th day 6^ May in the year of our Lord 1768, before Thomas 
#< Scoanes gent, fteward of the court of the faid manor. 

*' Alfo the homnge aforeftid do choofe Elizabeth Weller the 
^* wife of John Wellery Ann Cripps widow, Sarah Fry the wife of 
•* Benjamin Fry^ Sujanna Mercer the wife of John Mercer, Elt%a» 
« beth Fry the wife of Tlxmas Fry^ Aim Okill the wife of WiUiam 
*« Okilly Mary the wife of William Friend^ and Dorcas Baker 
^* fpinilcrj (oattcad and fpUow the employment of dS^r/ of ^he 

^ medicinal 
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*' medicinal waters within this manoTi commonly calied Tmh^ 
^' brUge WelJsi fubje^ neTerthdels to the afproiatian of the lord 
** of the faid manor. * 

<' TteJ$rd's approbatian : At this court ^rx Getrge Kdlj kikU 
<< lord of this manor, appr§vcs of ail the . perfons fo cbofen by ihn 
•* homage for dippers aforcfaid, Dorcas Baler only excepted/* 

It did not appear in evidence that any notice was giv€n» preTiooi 
to the holding of the {aid court, of any intetstion to appoint d^jpert 
there. > 

It appeared in evidence that Dorcas Baker the defendant was 
the daughter of a freehold tenant of the manor, and alfo a free* 
hold tenant in her own right, but no evidence was given by the 
plaintiffs that they or either of them were, or was refpe£livelj 
the wife, widow, or daughter of a freehold tenant. 

It appeared that the defendant Dorcas Baker had zGtci as t 
dipper during the laft fummcr,' but» there was no proof of her 
having received anv gratuity, other than general evidence^ that ' 
the employment ot a dipper is attended with profits which arift 
from the voluntary contributions of the company reforting tQ 
Tunhrtdge Wells. 

' This cafe was twice argued at the bar 5 the firft time in Eafter 
term laft by Serjeant Jephfon for the plaintiffs ?nd Serjeant Nares 
for the defendant^ and the fecond time in this term by Serjeant 
Leigh for the plaintiffs and Serjeant Forfier for the defendant. 
After a few days time taken to confider, judgment was. given 
for the plaintiffs per Mam curiam^ to the folk)wing tSc£k : 

Cwrw— 'There are two general queftions in this cafe; xfl^ Whe- 
ther the defendant Dorcas Baker ^ the daughter of a freehold tenant 
of the manor, and cho/in by the homage to be a dipper at the WellSf 
but not approved of by the lord of the manor, can jullly follow or 
exercife the employment of a dipper? 

2dlyy Suppofing (he cannot. Whether the plaintiffs have a righ^ 
to recover in this aflion ? " 

As to the firft queftion, we are all of opinion that the defend- 
ant cannot juOly follow or exercife the employment of a dippert 
the words of the agreement between the. lord and his freehold 
tenants are, « That no perfbn (hall be permitted to attend and 
'< follow th€ employment of a dipper of the medicinal wateii, 
*< but fuch as (hall be chofen by the homage zt the court-baron to 
?' be held for the manor, and approved h^ the lord, faV.'* which 
are now the words xsf an aA of parliament, and as clear and 
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phin ias words can poffibly be ; none fhall be Sppers bot Tach 
perfons ^ (ball be cbofen by the homage and alfoi^^^^rotvic/of by the 
lord ; Dorcas Baktr (it appears) was not approved of, but on the 
contrary was excepted againft by the lord \ therefore by the clear 
words of the ftatute (he (hall not 'be permitted lb attend 9nd 
follow the employment of a dipper. 

The intention of this ftatute is alfo plain : before the^ making 
thereof, there was a great conteft between the lord and his tenants 
touching tlieir right of common, thefe wells, and other matters; 
the lord was much benefited by the great refort of the nobility 
and gentry to drink the waters, and the tenants thought them- 
felves injured in their' right of common, He; at length the arti- 
cles of agreement were made and executed, and being found to 
be for the mutual advantage of the lord and tenants, were con- 
firmed by parliament and made firm and permanent ; the benefit 
of thefc waters being thereby giv^n freelv to the public, it was 
necefiary to cilabiiQi a rule, how, and m what manner, they 
(honld be dealt our to the public, the tenants having loft part of 
their common, thought they ought in coiifideration thereof to 
have fome benefit, therefore to prevent ftrife, confufion, and a 
kind of civil war amongft the tenants, which muft neccfTarily 
follow if every body who pleafed was fuffered to exercif« the 
employment of a dipper^ it was agreed that the homage (houM 
choofe and the lord fliould approve^ not more than twelve perfons 
to be dippers; fo that, by this law, all dilTolute idle perfons are 
prevented, and no perfon (hall come to be a dipper at the wells, 
but whom the lord pleafes, who is the owner of the foil where 
they are ; cujus eft dare ejus eft difponerei it was a very right mea- 
fure, that every perfon Ihould be (as it were) (lamped with the 
feal of both the lord and the homage, before (hb (hould be per« 
niittcd to exercife this employment of dipper; fo that we have 
no doubt but the lord muft approve. 

Another matter was mentioned. at the bar as to this firft quef- 
tion, and that was, whether thefe words in the articles and the 
ftatute, (viz) ** //; which choice and approbation tbenviveSynuidou*t% 
«• and daughters of freehold tenants of the manor Jhall he prefer red^* 
are mandatory or dirtC?ory ; but this not being an a£lion againtl 
the lord for refufing to approve of Dorcas Baker after (he was 
ehcjen by the homage, we need not determine this matter. There 
are many cafes where the words of a ftatute feem to be mandatory^ 
yet have been held to be only direflory t, and fo i contra^ where 
words which feem to be direflory^ have been held to be mandafcry, 
the fubjeflr matter of a ftatute muft explain the true meaning 
thereof. The words in the prefcnt cafe fccm to be mandatory^ 
and yet, on the other hand, if they be ahfolutdy compulfory^ it will 
tnke away the choice and approbation of any other perfons but the 
wives ^ luidoivj, an J daughters fffrechdd tenants i we give no opinion 

as 
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as to this matter, but think that if the homage do choofe the 
w/ff nvidow^ or daughter of a freehold tenant to be a dipper^ the 
lord ought to approve of (uch perfon, unlefs he has fome good 
exception againft her: if Dorcas Baker could have an aSion 
agiainft the lord for not approving of her after the homage had 
chofen her, (he could only recover damages ^ and not afpecific relief i 
but let her right of adion againft the lord be what it will, it does 
not apply to our cafe ; at prefent we are of opinion (he* cannot 
juftly follow or exercife the employment of a dipper^ which brings 
us to the 

Second queftion, which is. Whether the plaintiffs have a right 
to recover in' this adlion? 

Several objections were made by the counfel for the defend** 
ant : ifl^ It was la|^, that there mud be both an injury and a da-^ * 

mage done to, and fuftained by the plaintiffs, to fupport att 
a£iion upon the cafe : in anfwer to this, we fay here is both an 
injury and a damage; an injury^ by the defendant's difturbing 
the dippers in the exercife of their right ox' employment ^ and a real 
damage iir depriving -them of fome gratuity which they would 
otherwife have received, perhaps more than they might truly de- 
ferve» for their labour and pains : befides, an action upon tbo 
cafe will lie for a pofUbility of a damage and injury; as for per- 
fuadlng ji. not to come and fell his wares at the market ojF jS., the 
lord of the market may have this a£tion. 

2dly^ It was faid, that this is not fuch an office or employment 
for which an aflize would He, and therefore this adion will not 
lie : in anfwer, we think this may be an employment for life deter- 
minable upon mifbehaviour ; and if fo, it is a freehold, has a cer- 
tain place where it is to be cxercifed, and may be put in vievv to 
the recognitors : however, wfc think it fuch an interejl or employ* 
ment that an action upon the cafe will lie againft a itranger for a 
difturbance therein. 

-i^dly^ It was faid, that no notice was given previous to the 
holding of the court-baron on the 26th of Map of any intention 
to appoint dippers there, which ought to have been done : in an* 
fwtr to this it is (tated in the declaration, that the dippers were 
chofen and approved at that court-baron ; and Mr. Juftice Clivi 
has reported, that it was proved at the trial, that the ufual notice 
of holding the court-baron -was given ; it is the court of the/r^f- 
holders "who are the judges thereof; xYit fleward is only their 
prothonotary^ and notice is never given of any particular bufinefs to 
be done at a court* baron ; if any body is to give notice, it muft 
be done by the freeholders ^ for it is their court, and they arc the 
fuitors thereof. What ? muft the freelMers give notice to the 
freeholders? It is nonfenfe to fay fo; and perhaps the greateft 
part gf ihem may be* difpcrfcd all over Enghnd, or many of them 

may 
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may be abroad in other countries. Bat here is the o^ ofpaAi\ 
which gives them all nottct; fo we art of opinion that mAa of 
this particular bufinefs to be done was not ncceffarj to be gires 
bji or to any body.. 

Afhlj^ tt was faid the plamtiffs cannot join in this a£Boii. 
But we think they mud joiui for although the dippers wnfeverdi] 
entitled to receive for their own feveral ufe fuch Tolaotary gn* 
tuities as the nobility and gentry are pleafed to give them rdbec- 
tively, yet with regard to a {(ranger's difturbing them in nirir 
fmploymentf they are z\\ jointly concerned in point of iqtereft \ it 
is a tort as done to them aU, like the cafe of the two mills in 
r*/ / //7^ ^t^nd. 21 j^ 216, 217.9 whereof the two plaintifls were fcvr- 
^ ^^^' Aally owners, and joined in aftion againft the defendant for not 

grinding at one or either of their mills, which he was obfeed 
to do by the cuftom of the manor ; the printipal objeQion tlm 
was, that the plaintffl^ had joined in one adion» where it ap* 
peared their interefts ^txcfeveral. Hales C. J. and the whole 
court were of opinion that they might well join in adion, lor 
although their interefts TStfeveral^ yet the not grinding at either 
of their mills is one etitire joint damage to both the plamtifis, for 
which they (hall have thslt joint adion, or orhcrwife the damages 
would be twice recovered, if they (hould bring their feveral ac- 
tions. I Vent. 167, 168. S. C. 2 Lev. 27. S.C. this cafe is 
dire£tly in point as to this objection. 

^thly^ It was objeAed that the plaintiSs ought to have al- 
ledged in their declaration that the dippers were ready to dip at 
the wells ; but they have alledged that they took upon them- 
fclves the faid employment of dippers at the wells, and that the 
defendant well kouwing thereof difturbed them, ^c. that is well 
enough. ^ 

Lajlly^ It was objefted that the hujbands and wives ought not 
to hz\e joined in this adlion. In anfwcr to this, it is very diffi- 
cult to reconcile all the cafes in the books touching this^mattcr 
of joinder in aflion ^ at prefent it is fuflicient for us to fay that 
this a£lion is not grounded on any contra£t exprefs or implied, 
but the hujbands zrt joined to aflert«the right and int$rejf of their 
nviveSi which has been difturbed and injured by the defendant} 
whatever be the nature of this rights interefts or emph^menty it i\ 
her own, the hujha^d hath nothing at all to do with u, he only 
joins for conformity ; it is a (Ironger cafe than an adion by har^ 
and feme touching the wife's lands where they muft join, i Bulf. 
21 ., or than the cafe of a debt due to the feme dumfAa whcrrin 
they muft join. Mozr 422. Baron poiTefled of tithes in right of 
the/^'mr, they muil joiu in the aftion of debt upon the ^o/. 
2 Ed. 6. for not fitting forth tithes, becaufe theyfasr is proprie- 
Cm. Car. tor. ' Cro. EL 6o3. 61^. So in the cafe at bar the feme is the 
41^9419' proprietor \ and if (he mud join in a cafe where 4he hufband has 

an 
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an intereft in her lands, a fortiori (he muft join in the prefent 
cafe ; they may join in trefpafs de claufofra3o and cutting their 
gnfsy Cro. Eliz. 96. ; and this fame point was ruled in the cafe 
of jyUlj and bis wife v. Hawkfnure^ B. R.^ that they mzjjoin in 
trefpafs quare claufurn fregit oiiht wife's land. Wherever the 
wife is the meritorious came (he mzjjoin in a£iion : a very ftrong 
cafe to this purpofe is a Sid. 128., and fo is Cro. Jac. 77., which 
was cafe by baron and feme upon an affumtfit for curing a wound 
by the wife, and alledged infoBo that (he cured it« refoived (he 
was the cauie of the a&ion, and fo the a£iion brought in both 
their names was well enough. The cafe of Holnus and wifi ▼• 
Wood (argued in Mich, term 3 Geo. 2. but not determined till 
E(^er term following) was an aftion upon the cafe wherein the 
plaintiffs declared upon z,* quantum meruit for a cure done by the 
plaintiff's wife; an4 upon another count for me^cines and 
plafters found and provided for the defendant ; upon a general 
demurrer it was objeAed that die fi;;^ could not join, for that 
flie was not the fole caufe of ^e a&on, becaufe the nudicims 
and plafters were the buftfan^s own property, and the damages 
could not be fevered; and of that opinion Was the court; but 
they faid that if the a£tion had been brought for the labour of the 
wife only, (he might well have joined. Cutlu $• P« 



THE ^ND OF TBE SfiCQND toLTTMEt 



Law-Ptintir co the Riog't Moft EjKcUcnt Majefl^f 
FriMtfriSimi. 



% 



t f 



•.♦ 



